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Partisanship, Political Responsibility and 


Security in the Public Service 
By RAYMOND S. SHORT 


The positions and philosophies of the 
advocates of partisanship in public serv- 
ice and a strong civil service are ex- 
amined in this article. The arguments 
for each view and their effects in each 
of two current situations are examined 
in some detail. A concluding analysis 
of some of the recommendations for 
change currently under discussion is also 
presented. 


tT opposing forces, each with its 
strong and able advocates, are in 
continuous competition for public accept- 
ance in American political life. This 
never-ending struggle takes place 
between the advocates of partisan ap- 
pointments on the one hand and the ad- 
vocates of a stronger career service on 
the other. It varies in intensity among 
levels of government and from one period 
of time to another. The public has a vital 
stake in the interplay of these forces that 
goes much deeper than whether a victori- 
ous party should have the right to hand 
out jobs to those who have fought for 
victory or that those who have technical 
proficiency and experience should be 
allowed to continue in their jobs regard- 
less of party changes. 


Each election in which there has been 
a change in party control brings in its 
wake a move to unseat those who are in 
to make room for those who want to be 
in. However, the concept of a career 
service in government has achieved such 
widespread acceptance in principle, even 
though actual practice may fall far short 
of it, that those who would make the 
changes must go to considerable lengths 
to justify them. Where the merit system 
has come to have wide acceptance, law 


*Raymoné S. Short is a Professor of Politi- 
eal Science in the Temple University 
School of Business and Public Administra- 
tion. 


and, to a considerable extent, logic are 
on the side of the incumbents. Even 
though a strong case can be made for 
the expansion of the merit system and 
the vigorous protection of those covered 
under it, the arguments of those who 
seek a freer hand in making appointments 
are not always without merit. 


In the milieu of politics and administra- 
tion the motives of the political leaders 
in advocating a liberalization of appoint- 
ing authority are, without doubt, suspect 
in the eyes of the career employee—and 
well they may be. We shall examine 
some of the arguments advanced for 
changes in appointment policies in the 
wake of two recent elections to see how 
the public’s interest may be affected. The 
reason for advocating a change in ap- 
pointment policies may be good but the 
motive for advocating it may not stand 
up under public scrutiny. We may find, 
on the one hand, that the reasons are 
justified in terms of public welfare but 
in application the public interest is not 
served. In other instances we may find 
that both reasons and motives may be 
justified in the public interest. 


Pros and Cons of a Career Service 


It may be well to set down some of 
the reasons advanced for either limiting 
the trend toward the expansion of the 
career service or for its contraction. Some 
are still imbued with the Jacksonian 
slogan that “To the victor belongs the 
spoils.” Since the slogan has lost public 
favor most of those who support it do so 
for other reasons. Some defend the move 
for a larger share of political appoint- 
ments on the ground that such appoint- 
ments are necessary to maintain the two- 
party system. Perhaps some are 
carried away with their own campaign 
promises. If one were to take seriously 
the campaign oratory to which we were 
subjected at the last presidential election 
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we might become convinced that the 
national government had become honey- 
combed with loafers, communists, sex 
perverts and an array of other undesir- 
ables who had a secure niche in govern- 
ment due to a rigid set of laws which 
protected them in their jobs. Others 
advance the idea that more changes are 
necessary because many men in the 
career service are actually the formu- 
lators of public policy, and thus a new 
administration should have the oppor- 
tunity to replace these with men who are 
in political harmony with that admini- 
stration. Still others advocate a more 
liberal hiring and firing policy on the 
ground that this is essential in order to 
get a more responsive bureauracy. 


The Philadelphia City election of 1951 
and the national election of 1952 have 
been selected for our observation since 
they throw light on the interplay of 
forces seeking to extend or contract the 
merit system in government. The victory 
of the Democratic party in the Pennsyl- 
vania State election of November, 1954, 
marks another political change of major 
importance since this is only the second 
time during this century that a democrat 
has occupied the governor’s chair. This 
election is not considered in the present 
analysis because the merit system is not 
in widespread use in the State and be- 
cause the party has held office for too 
short a period to determine what its 
policy with respect to the merit system 
will be. 


These two elections offer both similari- 
ties and differences in the conditions sur- 
rounding them. In both elections a party 
long out of power gained control of the 
government. The Democratic party 
wrested control of the city government 
of Philadelphia from the Republicans for 
the first time in seventy years. In 1952 
the Republican party gained control of 
both the executive and legislative 
branches of the national government for 
the first time in twenty years. In the 
city election the Democratic candidates 
stressed the need to extend and 
strengthen the merit system. The merit 


system was already strongly entrenched 
at the national level. After each election 
it was expected that there would be a 
general house cleaning as, indeed, the 
winning parties had promised. While the 
underlying issues may have been similar, 
the surface manifestations were different. 


In both elections the slogan, “Time for 
a change,” played an important role in 
campaign oratory. In the city election it 
was a fight to unseat a political organiza- 
tion which had fattened on the use of 
governmental powers to exact toll from 
legitimate and illegitimate enterprises. 
It had filled all too many positions with 
political hacks whose first thought was 
for self and party enrichment, The merit 
system all too often was used as a bul- 
wark for protection of the inefficient and 
for those who served the organization 
first and the public secondarily, rather 
than for building a strong career service 
of capable employees. This is not to 
imply that there were not many loyal, 
conscientious and capable employees in 
the employ of the city. The degree of 
excellence, or lack of it, varied from 
department to department and from serv- 
ice to service. Philadelphia had a one- 
party system which may very well be 
the case when a political organization 
gains control of a local government. Such 
controls, once gained at the local level, 
are perpetuated through the use of 
patronage, favors, and penalties on the 
non-cooperating segments of the com- 
munity. The opposition party is effec- 
tively excluded from building its organi- 


zation with the support of similar public 


privileges. The city election campaign 
was partly pitched to the argument that 
a Democratic victory was essential to 
restore the two-party system in Philadel- 
phia. The national election involved not 
so much the re-establishment of the two- 
party system, since that existed, but re- 
volved around the lack of responsiveness 
to public opinion of a huge bureaucratic 
organization, policymaking by career 
men, and infiltration. of the public 
service by undesirables, grafters, and 
incompetents. 
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MERIT AND PARTISANSHIP IN 
PHILADELPHIA FOLLOWING THE 
1951 DEMOCRATIC VICTORY 


The Democratic victory in Philadelphia 
came after a successful campaign to 
revise the city charter. The charter itself 
was an outgrowth of public mismanage- 
ment of the city by the Republican party 
organization. The charter greatly 
strengthened the career service. The 
Democratic party pledged faithful ad- 
herence to the principles of the charter 
including those establishing a strong 
merit system. But the Democratic party 
was a coalition of the reform elements 
of the city and the old line Democrats. 
The organization Democrats were willing 
to cast their lot with the reformers in 
order to win. For the sake of victory they 
were even willing to join the reformers 
in fighting patronage and the spoils 
system. 


' When the victory was won and the 
Democrats took charge of the govern- 
ment those organization Democrats con- 
trolling offices not brought in under the 
city charter, due to incomplete city- 
county consolidation, largely followed the 
practices for which they criticized their 
predecessors!, While Mayor Clark had 
the support, at least in the beginning, of 
those who helped in gaining control of 
the Democratic organization, he could 
not effectively control the partisan acti- 
vities of the regulars. They played the 
game as they knew it. They contended 
that you cannot win without organization 
and you cannot build an organization 
without patronage. 


The situation was understandable from 
the point of view of the Democratic City 
Committee. It felt that its position was 
endangered by legal decisions on the City- 
County Consolidation Amendment, 
approved in November, 1951, and by sub- 
sequent action by the State Legislature. 
The State Supreme Court in July, 1952, 


1The Committee of Seventy in its publica- 

tion, Civie Affairs for September, 1953, 
reported 84 elected Democratic commit- 
teemen in the Sheriff’s Office, 33 in the 
Office of the Recorder of Deeds and 63 in 
the City Commissioners’ office. 


ruled that the city-county consolidation 
amendment was largely self-executing 
and that in many respects consolidation 
was already completed?. In January, 
1958, the Supreme Court ruled that 
county offices and officers, except the Pro- 
thonotary and the Registrar of Wills, 
were under the civil service and house- 
keeping provisions of the Home Rule 
Charter.3 These decisions gave neither 
party an apparent advantage as the 
control of the county offices was divided 
between the two parties. However, the 
effect of the decisions was, in the eyes of 
the organization Democrats, to deprive 
them of the fruits of victory. They joined 
with the Philadelphia Republican organi- 
zation to push through the General 
Assembly in 1958, an act which exempted 
the offices of City Commissioners, Board 
of Revision of Taxes, Registration Com- 
mission, and Sheriff from the Charter’s 
civil service and housekeeping pro- 
visions. Two of these offices, the Board 
of Revision of Taxes and the Registra- 
tion Commission, were controlled by the 
Republicans and two, the City Commis- 
sioners’ and the Sheriff’s by the Demo- 
crats. The exemption of these offices 
from charter control allowed their heads 
to appoint the party faithful when filling 
positions. 


The reform element in the Democratic 
party was opposed to this attack on the 
merit system. As a result, the Demo- 
cratic organization has been split. The 
ensuing struggle has demonstrated that 
the coalition between the organization 
Democrats and reform elements is an 
unstable one. Both Mayor Joseph S. 
Clark and District Attorney Richardson 
Dilworth, leaders of the reform element, 
fought the enactment of the 1953 Act on 
the grounds that it was contrary to the 
stand taken by the party in the muni- 
cipal election of 1951, that it would seri- 
ously weaken the victory won by the 
adoption of the Home Rule Charter; and 
that it would substantially limit the effec- 


2Carrow v. Philadelphia, 371 Pa. 255. 
8Lennox v. Clark, 372 Pa. 355. 
4Act 433, 1953, 53 ps, No. 3422, Sec. 5. 
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tiveness of the City-County Consolida- 
tion Amendment, adopted in 1951. 


Prior to the judicial determination of 
the constitutionality of Act 433, 1953, a 
movement was started by the Democratic 
organization and joined in by the Republi- 
can organization to amend the Home 
Rule Charter which would have the effect 
of opening the door to more political ap- 
pointments. The movement was stimu- 
lated by the local Democratic defeat in 
1953. This defeat served to heighten the 
split between the regular Democrats and 
the reform element. Even some of the 
close supporters of Mayor Clark defected 
because of the feeling that more patron- 
age was necessary. The Democratic 
organization interpreted the loss of the 
election as indicating that they had over- 
done reform, particularly with respect 
to the ban on partisan appointments. 


The partisan attack which, after all, 
might more properly be called a bipar- 
tisan attack on the charter as it relates 
to partisan activities, has at times been 
direct and at other times devious. Illus- 
trative have been the criticisms leveled 
at the operation of the Personnel Depart- 
ment. They have ranged from those 
honestly designed to improve it as an 
instrument of managerial assistance to 
those designed to discredit it and, through 
discrediting it, to open the door for the re- 
introduction of the patronage system. In 
its Report on Philadelphia Personnel Ad- 
ministration, the Government Consulting 
Service of the Institute of Local and 
State Government stated: 


“In Philadelphia a long established 
patronage system was swept away by 
the 1951 charter. As a result, the 
usual and familiar patronage expecta- 
tions of party organization leaders have 
been frustrated. These leaders have 
quite understandably held the Person- 
nel Department rather than the charter 
to be primarily responsible for their 
frustrations in patronage. The criti- 
cisms are directed at actual and alleged 
imperfections in personnel manage- 
ment: ‘Red Tape,’ inappropriate exam- 


inations, hiring of carpet-baggers, 

etc.”’5 

A group of councilmen sponsored a 
resolution to investigate the operation 
of the Personnel Department. It con- 
tended that the methods employed by 
the department have hampered the City’s 
efforts to obtain the staff needed to carry 
out its program; that the standards were 
too high; that too little attention has 
been given to the evaluation of experi- 
ence for city jobs; and that examinations 
for the posts have been too bookish.® 


In early January of 1954, the Chair- 
man of the Democratic City Committee 
announced that his organization would 
sponsor a series of major changes in the 
City Charter, including lifting the 
political activity ban against employees 
in elective municipal offices. He stated 
that he had pointed out the year before, 
“There was ‘almost unanimous opinion’ 
that while the City Charter, ‘though re- 
splendent with principles of high pur- 
pose’ needed ‘correction and implementa- 
tion’ so as to provide ‘back-to-earth 
economy and common sense efficiency.’ ”7 


The Chairman of the Republican City 
Committee was more forthright in his 
comments. He stated, “I don’t see any- 
thing wrong with political activity in 
any branch of the government. The 
Democrats are in the Johnny-come-lately 
class when they advocate the extension 
of political activity for municipal em- 
ployees; we have always been ahead of 
them.’’8 


What were these proposed charter 
amendments which the Chairman of the 
Democratic City Committee deemed 
necessary to correct and implement the 
Charter? Of the fourteen proposed 
amendments, ten would have directly or 
indirectly opened the door to partisan in- 


5Government Consulting Service, Institute 
of Local and State Government, Report 
on Philadelphia Personnel Administration, 
University of Pennsylvania, April 26, 1954. 
4 Philadelphia Inquirer, January 10, 


7 Philadelphia Inquirer, January 5, 


8Quoted in an editorial of The Philadel- 
phia Inquirer, January 8, 1954. 
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fluence in making appointments.? 


The Democratic and Republican or- 
ganizations probably received unexpected 
support for their fight to remove the ban 
on political appointments from the 
District Attorney who was one of the 
leaders of the reform element and who 
had been a staunch supporter of Mayor 
Clark. He urged that all employees of 
elective independent municipal offices, 
one of which he headed, should be per- 
mitted to engage in political activities. 
He stated that: 


“Every good city, state, and federal 
government is faced with the proper 
balance between good efficient govern- 
ment and political organizations. Any 
reform government which tried com- 
pletely to eliminate a political organi- 
zation is strictly a one-term organiza- 
tion. The people do not want to return 
to the control of government by 
political organizations, but I believe 
candidates for elective independent 
office owe their first obligation to the 
voters and it is up to these elective 
officials to strike a proper balance 
between good government and political 
organizations. Political organizations 
should be given sufficient : recognition 
so they are able to function. You can’t 
expect to charge political organizations 
with the responsibility of our two-party 
system and then turn around and make 
it impossible for them to function.” 10 


The District Attorney, however, did not 
go along with the Democratic and Re- 
publican organizations in their desires 
to open up appointments in the depart- 
ments under the Mayor to political in- 
fluence. The proposed amendments to 
the charter failed to get on the ballot 
for the May 18, 1954 primary. However, 
the fight is not ended as it is the inten- 
tion of the political leaders to bring at 
least some of these amendments up 
again. 


The question posed by these events 
extends to the very nature of the poli- 
tical process at the local level of govern- 


9For an analysis of these amendments 

with the arguments advanced for and 
against them, see Bureau of Municipal 
Research, Citizens’ ae February 8, 
1954 and February 15, 1 


10The Philadelphia January 1, 


ment. Is the two-party system as we 
know it essential for responsible political 
action at the local level, and if so, is 
patronage necessary to maintain such a 
system? With respect to the question of 
whether or not the two-party system or 
a local two-party system is necessary for 
effective democratic action, one could 
marshal an array of distinguished 
students to support nearly any position 
he chose to pick. Quite a large number 
of cities have nonpartisan governments 
but only Detroit among the cities of 
1,000,000 population and over falls within 
this group. Some students think that a 
two-party system is necessary for the 
effective operation of the democratic 
process on the local level of government, 
but not necessarily the two national 
parties, especially if their primary aim is 
patronage. 


Without belaboring the merits and 
defects of a nonpartisan versus a two- 
party system for local government, this 
writer believes that a two-party system 
is likely to work better in our large cities 
than nonpartisan elections.11 The two- 
party system is strongly entrenched in 
most of the large cities with little likeli- 
hood that it will fade out of the picture. 
Parties perform services, oftentimes 
poorly, which must be performed in the 
local election process. Ideally the party 
which lost in the election should serve to 
force the winning party to live up to its 
promises and to keep a check on the 
efficiency of the operation of government. 
Both parties help or should help to mar- 
shal public opinion although this is not 
as essential on the local as on the state 
and national levels since government at 
the local level is much more accessible to 
direct influence by citizens and groups. 
The alternative to a party system is the 
development of civic organizations which 
will be willing and able to perform those 


11The Philadelphia Bureau of Municipal 
Research recently undertook to ascertain 
the views of some outstanding students 
of American Government on the ques- 
tion: Are political parties and patronage 
necessary to maintain effective local 
government? These views are summar- 
ized in Citizens’ Business for September 
14, and September 21, 1953. 
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functions that parties are expected to 
perform. This is not easy to accomplish. 
If we rely on a two-party system, the 
parties are likely to be the two national 
parties since permanent local parties are 
difficult to maintain and must duplicate 
the organizations maintained by the 
national parties. 


If we may expect parties to be a con- 
tinuing feature of local government, we 
then must ask if patronage is necessary 
for their survival. The organization 
leader’s answer is a clear and vociferous 
“yes.” Needless to say, no such agree- 
ment exists among the academic students 
of local government. When the Philadel- 
phia Bureau of Municipal Research inter- 
rogated Dr. Maurice M. Ramsey of 
Wayne University on this question, he 
replied: 

“The partisan organization with its 
horde of ‘volunteer’ workers has 
evolved the only successful formula 
which we have had. . . . Unfortunately 
the largest number of the volunteer 
workers are in pursuit of more mun- 
dane objectives, They seek victory for 
their party in order that they may 
secure patronage in one form or 
another for themselves or their friends, 
No party with which I am familiar 
has been able to function effectively 
without many of these workers.” 12 
Dr. Ramsey, however, does not believe 

that local urban government has need for 
bipartisan organizations. 


Mr. Robert E. Merriam, author, lec- 
turer in political science and a Chicago 
alderman, was also questioned on this 
same topic. He expressed himself as 
being wholeheartedly in favor of the two- 
party system of political organization 
but did not believe the patronage system 
was necessary. He stated: 

“While I sympathize with the party 
leaders who complain about the 
difficulty of getting precinct workers, 
I am not impressed with the argument 
that a man who is forced to do political 
work as a condition of employment 
with the city will, even under the best 
of circumstances, be a credit to the 
party.” 18 


12 Citizens’ Business, September 21, 1953. 
18 Ibid. 


The Committee of Seventy, a militant 
civic organization in Philadelphia, argues 
strongly through its publication Civic 
Affairs, that patronage is not necessary. 
In the November, 1953, issue it stated: 


“It will be difficult for the profes- 
sionals or their fellow travelers to use 
the results of this (November 1958) or 
other recent municipal elections to con- 
vince politically informed citizens that 
patronage for party workers is a neces- 
sary part of municipal government or 
in the public interest.” 

The bipartisan move of the Democratic 
and Republican organizations to amend 
the charter in the direction of allowing 
more patronage even brought division 
among the leaders of the reform move- 
ment. The District Attorney and the 
Mayor, who had worked closely together 
to capture the Democratic organization 
and to win the city election in 1951, split 
on the proposed charter changes. The 
District Attorney has already been quoted 
to the effect that any reform government 
which tries completely to eliminate a 
political organization is strictly a one- 
term organization. Said the District 
Attorney, “You can’t expect to charge 
political organizations with the responsi- 
bility of our two-party system and then 
turn around and make it impossible for 
them to function.” 


The Mayor on the other hand came 
out strongly against any move to amend 
the charter so that employees of elective 
offices could become politically active. 
He warned his party associates that: 


“Good government and more patron- 
age simply do not go together. The 
Democratic Party won five successive 
elections without patronage and said 
the party would not attract the support 
of independent voters in future elec- 
tions unless it stood for the principles 
it advocated in the past.’ 14 


Civic organizations in Philadelphia are 
wholeheartedly in agreement with the 
Mayor on this point. 

The Mayor while opposing the move of 
Democratic organization leaders to 


14 ~ Philadelphia Inquirer, January 13, 


| 
| 
| 
| 
| 
| 
¢ 
| | 


PARTISANSHIP, POLITICAL RESPONSIBILITY AND SECURITY IN THE PUBLIC SERVICE 9 


“cripple the charter” could understand 
their concern, He said, 


“Tt is important for all the people of 
Philadelphia to understand why certain 
Democratic leaders feel such a sense 
of urgency about amending the charter. 
They are convinced that the merit 
system and ‘no politics’ provisions of 
the charter as applied to the county 
offices are, in effect, a unilateral dis- 
armament agreement. The Democrats 
are being required to carry this agree- 
ment into effect while Bill Meade and 
the Republican organization gang are 
openly arming to the teeth for the 
elections of 1954 and 1955.” 15 
The Mayor pointed out that the Repub- 

lican organization was not only consoli- 
dating its strong patronage position in 
certain county offices but had the benefit 
also of large amounts of patronage eman- 
ating from state offices and from federal 
jobs. 


The Pennsylvania Supreme Court de- 
cision in Lennox v. Clark, declaring un- 
constitutional Act 433 of the 1953 legis- 
lature which exempted the offices of 
Sheriff, Board of Revision of Taxes, The 
City Commissioners and the Registration 
Commission, brought these offices under 
the “no politics ban.” This decision has 
not stopped the move to reintroduce 
patronage, for under the Home Rule Act 
the charter may be amended to exclude 
the elective offices from the “no politics” 
ban. The intensity of the fight can be 
gauged by the primary fight of May 18, 
1954. Forty-eight of the fifty-two ward 
organizations withdrew support from 
candidates for committeemen who sup- 
ported the Mayor in his veto of the 
charter amendments proposed by council. 


If it be assumed that a certain amount 
of patronage is necessary or that patron- 
age will be forced upon Philadelphia’s 
government through the pressure of the 
political organizations, would the pro- 
posal of former District Attorney Dil- 
worth and the two political organizations 
to exempt the elective offices from the 
merit provisions of the charter be the 
best solution? In the opinion of the writer 


15 Ibid. 


the answer is “No.” We have had plenty 
of experience with this in Philadelphia and 
it has not been a happy one. It is destruc- 
tive of morale for employees doing the 
same kind of work in the same building 
to operate on different bases. There is 
always the possibility and the probability 
that those appointed under a patronage 
system will have greater loyalty to the 
organization than to the public. 
With partisan appointments it is more 
than likely that time, which is paid for 
by the public, will be spent on party 
business. Thus, while part of the City’s 
employees must spend full time in their 
offices, others will be in and out of theirs. 
Standardization of pay will be difficult. 
It may tax one’s credulity to believe that 
technicians and professional employees 
will be selected for their proficiency in 
their fields of specialty rather than for 
their proficiency in politics where par- 
tisan appointments are permitted. 


If concessions to patronage must be 
made, and this writer is not convinced 
that this is necessary, exemptions from 
the “no politics’ ban should be on an 
occupational rather than an office basis. 
Least harm would be done by exempting 
such occupational groups as the labor and 
custodial classes. The door is left open 
for this in present regulations in Phila- 
delphia for the unskilled labor class. The 
tests given to those in this classification 
are noncompetitive and qualifying only. 
Applicants must pass physical, medical, 
and other tests of fitness prescribed by 
the personnel director. Upon qualifying, 
the candidates are placed on an eligibility 
list without regard to rank or scores and 
the appointing authority may appoint 
any person from the certified list.16 
Proper safeguards could be set up to 
insure that these employees would put in 
their scheduled hours of work. 


MERIT AND PARTISANSHIP ON 
THE FEDERAL LEVEL 


Partisan appointments take a different 
turn at the federal level of government. 


16Citizens’ Business, May 11, 1953. 
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The problems are quite different from 
those found on the local level. Better 
than 90 per cent of the positions in the 
executive branch of the government are 
under civil service laws although only 
about 52 per cent have full civil service 
status.17 This is, in the word of two 
experts in public administration, “A 
public service to protect and defend” 
built up through seventy years of civil 
service reform.18 


These authors point out that the 
progress and high quality of personnel 
in the federal service is due not only to 
the influence of the more formal methods 
of competitive civil service, but also to 
the active and vigorous interest taken 
in their competence and quality by organ- 
ized professions outside the government. 
At the federal level the most effective 
groups advocating change, develop their 
argument around the alleged unrespon- 
siveness of a bureaucratic government. 
Their contention is that there are too 
many with civil service protection who 
are in policy-determining positions. A 
primary target has been the State De- 
partment where it is alleged that those 
who helped formulate the Truman-Ache- 
son foreign policy are still in positions 
of power and influence and that they 
remain there because of the protection 
which they receive under the law. They 
are, of course, aided and abetted by those 
who believe that the executive branch 
had become infiltrated with disloyal 
persons, political hacks, grafters and in- 
competents. There were also those who 
expected the new administration to make 
generous use of patronage to reward the 
party faithful. 


The major problem facing us, it is 
generally agreed by students of public 
administration, is one of increasing flexi- 
bility and responsiveness in government 
personnel while at the same time advanc- 


17Flemming, Arthur S., “The Civil Serv- 
ant in a Period of Transition, ” Public 
ae Review, Vol. XIII, Spring 


18Emmerich, Herbert and Belsley, G. 
Layegle, “The Federal Career Service,” 
Public Administration Review, Vol. XIV 
Winter 1954. 


ing the stability and competence of the 
career service.19 Said Professor Som- 
mers, “The central issue is as old as it 
is complex: What is the proper balance 
between change and continuity in the 
context of our system ... The answer 
is not at all clear and there are no basic 
traditions to guide us. This problem in 
American government administration 
is ina very elementary stage of 
development.” 20 

It must be self-evident that security 
in public employment cannot with justice 
be expanded, in a democratic society at 
the expense of responsiveness to political 
change. Professor James L. McCamy 
observes that “We Americans still prefer 
responsiveness to efficiency.” 21 


The Schedule A 
Appointment Problem 


The problem in the federal service is 
one of reassessing positions on the basis 
of whether they are or are not major 
policy-determining positions and whether 
or not the positions should be policy 
determining. Some bureau chiefs are 
policy determining and others are not. 
Some positions have been placed in the 
classified service which should not have 
been so placed. From the beginning of 
the civil service system, provision has 
been made for placing some positions in 
Schedule A where the incumbent has re- 
ceived delegations of authority to shape 
policies in his particular area of activity 
either from Congress or the head of an 
agency or where there should be a close 
continuing personal and confidential re- 
lationship between the incumbent and 


19 Ibid. Fleming, Arthur S., op. cit.; Long, 
Norton E. ‘Public Policy and Admini- 
stration: The Goals of Rationality and 
Responsibility,” Public Administration 
Review, Vol. XIV, Winter 1954, pp. 
22-31; Somers, Herman Miles, “Federal 
Bureaucracy and Change in Administra- 
tion,” The American Political Science 
Review, Vol. XLVIII, March, 1954, pp. 
131-151; McCamy, James L., “Responsive- 
ness versus Efficiency in Public Service,” 
The Annals of the American Academy 
of Political and Social Science, Vol. 292, 
March, 1954, pp. 30-38 

20Somers, op. cit., p. 139. 


21“Responsiveness Versus Efficiency in 
Government,” The Annals of the Ameri- 
ean Academy of Political and Social 
Science, Vol. 292, March 1954, p. 34. 
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the head of the agency. The incumbent 
in a Schedule A position serves subject 
to the pleasure of the agency head. 


Arthur S. Flemming, former Civil 
Service Commissioner, states that the 
real significance of Schedule A has been 
destroyed by two trends. First, the Civil 
Service Commission has welcomed re- 
quests from agency heads to place 
Schedule A positions in the classified 
Service because it was viewed as a victory 
for the civil service. Secondly, by one 
executive order, persons moved from the 
career civil service to Schedule A posi- 
tions were extended the same procedural 
safeguards that surround removal of 
career civil servants. By another execu- 
tive order, Schedule A positions were 
divided between policy-formulating and 
nonpolicy-formulating positions. The 
latter positions were given the procedural 
safeguards which are given to the career 
servants.?2 


Dr. Flemming thinks that the Civil 
Service Commission has been wrong in 
not making a more careful analysis of 
the duties and responsibilities of posi- 
tions where requests were made to 
transfer them to the classified service. 
Moreover, it is a mistake to include non- 
policy-formulating positions in Schedule 
A. 


The Eisenhower administration has 
undertaken to make changes in this area. 
Executive Order 10440 authorized a new 
schedule—Schedule C—to be used for 
positions of a confidential or policy-de- 
termining character. There now exist 
three schedules: Schedule A for positions 
for which it is impractical to hold any 
kind of a civil service examination; 
Schedule B for positions for which com- 
petitive examinations are impractical, but 
for which the Commission will hold non- 
competitive examinations; and Schedule 
C. The Civil Service Commission was 
directed to review all the positions in 
Schedule A and B to determine which of 
the positions properly belong there, 
which should be placed in Schedule C, 


22Fleming, op. cit.. pp. 75-76. 


and which should be placed in the com- 
petitive service.23 Executive Order 10463 
withdrew the procedural protections 
against removal afforded to those in 
Schedule A positions who had been moved 
from the classified service. 


These executive orders have had mixed 
reception. It is generally accepted by 
the students of public administration that 
the principle incorporated into Schedule 
C is valid. Its application is difficult, for 
there are no clearly accepted standards 
for drawing the line between that which 
is policy making and that which is non- 
policy making. Career civil servants in 
the top brackets are nervous because they 
do not know how the principle will be 
applied to their positions. Morale is low, 
not only because of the changes which 
have or will be made under Executive 
Orders 10440 and 10463, but from the 
cumulative effects of these orders; the 
pressure on a new administration to 
make changes for partisan purposes; the 
veterans preference program; the reduc- 
tion in force program; and the employee 
security program. 


Executive Order 10440 directed the 
Civil Service Commission to classify po- 
sitions listed in Schedules A and B into 
Schedules A, B, and C. Under this direc- 
tive the Civil Service Commission invited 
department and agency heads to make 
recommendations for Schedule C posi- 
tions, This was accepted by some as an 
open invitation to recommend extensive 
changes and it was freely acted upon. 
The politically activated and those plan- 
ning to make important policy 
changes made the most extensive 
recommendations. 


Reclassification Results 


The Commission has acted with circum- 
spection. According to its 70th Annual 
Report only 233 positions were placed in 
Schedule C between March 31 and June 
80, 1958. The Commission reported that 
the duties of every position proposed for 


23United States Civil Service Commission, 
70th Annual Report. 1953, pp. 10-11. 
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inclusion in Schedule C would be care- 
fully reviewed to assure that it properly 
belonged there and that only a relatively 
small number of federal positions would 
be placed in this schedule. It anticipated 
that a significant number of positions in 
Schedule A would be brought into the 
competitive service.24 The Public Ad- 
ministration Clearing House reported 
that as of July 2, 1954, the Commission 
had approved 1,078 positions for inclu- 
sion in Schedule C. Of this number, 269 
were formerly in the competitive service, 
553 were transferred from Schedule A, 
and 254 were newly created. It had re- 
jected 1,059 Schedule C recommendations 
made by agency heads. Of these, 134 
were rejected for a second time.25 The 
fact that nearly one half of all requests 
up to July, 1954, were rejected is indica- 
tive of the fight to open the patronage 
door. The preceding footnote shows that 
the greatest number of requests came 
from those agencies whose policies have 
been the subject of a great amount of 


public debate during the change-over of 
administrators. 


Many Congressmen and some of the 
top administrators have been dissatisfied 
with the review and reallocation pro- 
gram undertaken by the Civil Service 
Commission under Executive Order 
10440. They do not think that the Com- 
mission has gone far enough or made 
changes fast enough. Some administra- 
tors feel that their hands have been tied 


24Ibid, pp. 3, 11. 


25“Contemporary Topics,” Public Admini- 
stration Review, Vol. XIV, Summer, 
1954, p. 222. The Clearing House re- 
ported that agency practice has varied 
widely with respect to the number of 
Schedule C positions requested. The 
Department of Defense and the Trea- 
sury Department requested few changes 
and got approval for nearly all of them: 
The number of requests for Schedule C 
positions and Commission action on them 
for some of the agencies was as follows: 


Defense (overall dept.) .... 48 0 
296 94 
Foreign Operations Admin... 24 72 
Housing & Home Finance .. 46 105 


in that they are not able to appoint 
people in whom they have trust and con- 
fidence on policy matters. 


Some of our radio and newspaper com- 
mentators and weekly magazines, as well 
as congressmen have ‘‘viewed with 
alarm” the fact that so few who were 
viewed as formulators of distasteful 
policies have been removed from policy- 
making positions or from government 
service by the Eisenhower administration.- 


On the other hand, disturbing reports 
have come out of Washington for the 
supporters of a strong career civil serv- 
ice. Jerry Kluttz in his column, “The 
Federal Diary,” in The Washington Post 
stated that even stenographers and clerks 
in the F.0.A. “Have been required to 
produce the proper political clearance and 
no appointment or promotion can be 
finally approved ... unless it has the 
approval of the lady there who is 
Stassen’s liaison with the administra- 
tion’s political arm.” 26 The Public Ad- 
ministration Clearing House reported to 
Kluttz to the effect that agency heads 
had received confidential letters on White 
House stationery during the summer 
months of 1954, “directing them to clear 
with the Republican National Committee 
all positions in Grade 14 and above 
whether they are in or out of the Civil 
Service System.” 27 On August 3 he re- 
ported that a second letter had been 
issued modifying the first and advising 
agency heads that the original directive 
was not meant to apply to jobs under the 
civil service system or to promotions of 
career employees.28 The National Civil 
Service League has been so aroused over 
the situation that it sent letters to all 
United States department and major 
agency heads pointing out that requiring 
partisan political clearance before pro- 
moting civil service employees was such 
an impediment to a good civil service 


26Quoted in “Contemporary Topics” com- 
piled by the Public Administration Clear- 
ing House, Public Administration Re- 
view, Vol. XIV, Autumn, 1954, p. 292. 
27Ibid., p. 292. 


28Ibid., p. 293. 
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system that it was duty bound to oppose 
it as an abuse of public trust.29 


These activities have brought responses 
from both President Eisenhower and 
Philip Young, Chairman of the Civil 
Service Commission. The National Civil 
Service League reported in its Good 
Government Newsletter of September, 
1954, that President Eisenhower had 
issued a strongly reassuring statement 
in which he said that “A strong and com- 
petent career service is the most impor- 
tant single factor in affecting sound and 
efficient management in government.” He 
emphasized the importance of “the pro- 
tection of career civil service against any 
encroachment of politics — personal or 
party.” 


It quoted Mr. Young to the effect that 
“Political clearance for civil service jobs 
is prohibited by the Civil Service acts 
and rules. Such prohibitions will be 
strictly enforced within the limits of the 
Commission’s jurisdiction.” 


These represent some of the forces 
and points of view operating at the 
national level of government. Motiva- 
tions run the gamut from a sincere desire 
to improve the operation of government, 
whether it be to protect competence or 
to make more responsive an insulated 
bureauracy, to the development of de- 
vious devices to open the patronage door 
or to guarantee job security. In spite of 
the tremendous pressures which have 
been exerted on the Eisenhower admini- 
stration to “clean house”‘in order to 
make room for “deserving party de- 
votees,” the administration has moved 
with a reasonable degree of care in view 
of the circumstances. No doubt the 
career civil service walls have been 
breached here and there but serious in- 
roads on the merit system have been 
resisted, Perhaps the Civil Service Com- 
mission is to be thanked for this. This 
is not to say that morale has not been 
affected by the personnel policy changes 
of the Eisenhower administration. 


29Loc. cit. 


Lowered morale, however, has resulted 
from fears engendered by the cumulative 
effects of a number of factors of which 
personnel policy changes is only one. 


SUMMARY 


The conflict between the forces working 
for a more secure career system, for a 
more responsive civil service to those 
partisanship in filling government jobs, 
has been reviewed for two levels of gov- 
ernment in which the merit system has 
been firmly established by law and in 
which party changes took place after the 
reins of government had been held by 
the opposing party for a long period of 
time. In each situation the new adminis- 
tration has been subject to tremendous 
pressures to let down the bars and allow 
more partisan appointments, The justi- 
fication may be advocated frankly on the 
ground that the victorious party is en- 
titled to a certain amount of spoils as 
the only way to hold a party together— 
an argument advanced by both party 
organizations in Philadelphia. Even 
though one agrees that the political 
parties have important roles to play in 
the election process, he may not agree 
that an increase in partisan appointments 
is the solution to strong vigorous parties. 
The justification for more partisan ap- 
pointments may be made on the basis 
that this is necessary in order to secure 
greater responsiveness to policy changes 
from a well intrenched bureaucracy. In 
some cases this line of reasoning is sin- 
cerely advanced, while in others one may 
be pardoned for believing it is merely a 
cloak for reintroducing the spoils system. 


One may inquire as to what is the 
public’s interest in this interplay of 
forces. The enlightened community, be it 
national, state or local, wants and is en- 
titled to an efficient administration. To 
get such an administration a career must 
be made of government employment. 
Security must be given to the great body 
of civil servants who are not engaged in 
policy determination. 


But the public has an equal interest in 
developing and preserving a career civil 
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service that is responsive to the policy 
leaders whom they have selected to de- 
termine the course of government. 
History has shown that all too often 
bureaucrats have become a law unto 
themselves. Thinking in terms of their 
own frames of reference, it is easy for 
them to believe that they know what is 
best, and what is best should be imposed 
on the people if the people are too ignor- 
ant to realize it themselves. 

We can agree with Professor Camy 
that Americans prefer responsiveness to 
efficiency and that we count the cost 
second. For our own public well-being 
we must keep clearly in mind the re- 
spective roles of the political leader and 
the expert. As pointed out by Professor 
Norton E. Long: 

“The integrity of the expert’s role as 

a source of fact should be protected 

though how and to what extent remains 

a problem. But when the reality is 

faced that the facts produced may not 

be politically neutral, and that in con- 
sequence political superiors may well 

wish to control their production, a 

grave problem is presented: in what 

degree should political superiors be 
compelled by custom and/or institution 
to run the gauntlet of facts produced 
by personnel who are professionally 
and procedurally, but not politically, 
responsible 30 


It is no easy task to draw a line 
between the functions of the noncareer 
executives who serve the chief executive 
and his department and agency heads 
in their tasks of carrying out the policy 
measures of the party in power and those 
of the experts. In the words of Professor 
Long: 

“The bureaucracy is not, and cannot 
be, a neutral instrument solely devoted 
to the unmotivated presentation of 


facts to, and the docile execution of 
orders from, political superiors.” 31 


The recognition of this fact is the first 
step in working out a realistic institu- 
tional relationship between the non- 
career and the career personnel. 


The Task Force on Personnel and Civil 
Service of the Hoover Commission in its 


30Long, op. cit. p. 29. 
81Ibid., p. 27. 


report released February 138, 1955, makes 
extensive recommendations for dealing 
with the problem, but not along the lines 
suggested by Professor Long. It points 
out that “While the activities of both 
noncareer executives and career admini- 
strators are complementary, each group 
has a vital and distinct function. These 
should not be confused with each other. 
Unfortunately we have not made a suc- 
cessful distinction between the two 
groups.” It commented that while an 
attempt was made to improve the delinea- 
tion through the establishment of 
Schedule C in March 19538, Schedule C 
has not achieved its desired objective. 
The Task Force recommended a consider- 
able expansion of noncareer executives 
as rapidly as possible to relieve the 
career administrators of the responsi- 
bility for the advocacy or defense of 
policies and programs. The career ad- 
ministrators, in the opinion of the task 
force, should be kept out of direct par- 
ticipation in political controversies. It 
also recommended that additional com- 
petent noncareer executives “should be 
worked into management organization at 
the departmental level to help carry the 
work load, assist the secretaries and as- 
sistant secretaries in improving their con- 
trol over and grasp of departmental busi- 
ness, and take over the political tasks 
formerly handled by many career admini- 
strators.” 32 A “Senior” Civil Service 
was also recommended to consist of a 
group of career administrators carefully 
selected from all parts of the civil serv- 
ice. They should be given an appointment 
by which they would have status, rank, 
and salary as individuals, and could be 
employed flexibly in a number of author- 
ized positions calling for high administra- 
tive talents. The task force recommended 
that they be neutral in politics and that 
they work under the direction of the non- 
career executives in operating the ma- 
chinery of the federal government. They 


82 Report on Personnel and Civil Service, 
prepared for the United States Commis- 


sion on Organization of the Executive 
Branch of the Government Personnel 
Policy Committee by the Task Force on 
Personnel and Civil Service, February, 
1955, Chapter II, Recommendation No. 1. 
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would add to the smoothness, effective- making. How to harmonize policy initia- 
ness and economy of governmental tion from the career civil service while 


operations. 33 vesting ultimate responsibility for policy 
determination in the elective organs of 
; CONCLUSION government is still to be worked out. 


In the meantime we will be faced with 
partisan battles after each election upset 
to bring more of the victors into govern- 
ment. The effectiveness of the pressures 
for partisan appointments will depend, 
among other things, upon the attitude of 
the new leaders, their will to resist undue 
pressures, the general attitude of the 


These recommendations add one more 
chapter to the efforts over a long period of 
time to develop an acceptable system that 
will harmonize the efforts to provide a 
politically responsible government while 
at the same time protecting and securing 
a career system of able and devoted per- 
sonnel. It does not recognize that a bu- public, the size of government, the 
reaucracy cannot be neutral but will be strength of the institutional patterns 
involved in a certain amount of policy nich have been established, the strength 
of the career service and the general 
83 Ibid. Chapter III. esteem in which it is held. 
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The Foreman As A Teacher 


By HAROLD M. HAAS* 


An analysis of possible adaptations of 
modern teaching techniques to the shop 
situation, this article suggests some of 
the basic principles fundamental to effec- 
tive instruction and some of the sources 
of information available for use. Some 
examples of applications and their re- 
sults on both foremen and workers are 
examined. 


HIS article is the third and last of 

a series begun in the September, 1954 
issue of the Bulletin. The purpose of the 
series is to show similarities between the 
shop or office and the classroom, and 
between the job of the foreman and that 
of the teacher. The writer does not pre- 
sume to contribute anything to the art 
and science of teaching, but merely to 
summarize for the foreman and super- 
visor some of the basic principles that 
are accepted as being fundamental to 
effective methods of instruction, and to 
call attention to a few sources of informa- 
tion penned by experienced practitioners 
whose abilities are highly regarded by 
their associates. Much of their teaching 
is paraphrased here, with no apologies, 
since they are the evangelists of the edu- 
cational world, and most certainly will 
welcome any apostolic efforts to spread 
their gospels. 

It is not possible to identify all of the 
originators of the principles and concepts 
which this writing attempts to adapt to 
the teaching procedures used in the train- 
ing of workers, but technical treatments 
of these ideas will be found in the ref- 
erences listed in the concluding note to 
this article. The emphasis here is on 
attitude and job enthusiasm for both 
foreman and worker, along with some 
suggestions of ways to use modern teach- 


Ed. Note: This is the third and last article 
in the current series by the author dealing 
with the psychological aspects of the fore- 
man’s job. 

*Harold M. Haas is a visiting Associate 
Professor of Management in the Temple 
University School of Business and Public 
Administration. He is also a manage- 
ment consultant associated with Joseph 
M. Cook and Staff. 


ing techniques, offered with the hope that 
some encouragement and inspiration will 
accrue to the reader. : 


TEACHING —ITS MEANING 
AND SIGNIFICANCE 


The teaching done by the foreman, the 
supervisor, or the executive, is more than 
merely job training. The foreman has 
many responsibilities, but those which 
appear to be related to the teaching 
function can be identified as affecting 
the adjustment and motivation of the 
workers. These are: 

1. To help the worker to adjust to his 
job, to the group with which he 
works, to the company’s policies and 
goals, and to the community in 
which he lives. 

2. To arouse in the worker a strong 
desire to improve the quality of his 
work and increase his output for 
the sake of the inner satisfaction 
that comes from being master of 
one’s job. 

3. To instill in the working groups a 
pride in the company and in its past 
achievements, and a hope to share 


in even greater accomplishments in 
the future. 


The Adjustment Concept 


Just as a shop worker must know 
certain shop terms, it is well for the shop 
or office teacher to understand some of 
the more common expressions used by 
the psychologist. The social scientist 
uses the term “concept” to mean an atti- 
tude, a viewpoint, and an approach to 
some field of investigation. Hepner! 
uses the term “the adjustment concept” 
to identify an appreciation of the psy- 
chological aspects involved in a person’s 
adaptability to his environment, together 
with techniques effective in so influencing 
a person’s behavior that he can meet 
changes in his environment easily and 
with equanimity. Hepner defines adapt- 


1Hepner, H. W.: Psychology Applied to 
Life and Work. Second Edition, Prentice- 
Hall Ine., New York, 1950. 
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ability as “The habit of finding and using 
opportunities in the environment and 
following, not the lines of least resist- 
ance, but those of greatest opportunity.”2 
The teacher’s job is to help the student 
find those lines of greatest opportunity, 
and to provide the student with the equip- 
ment needed to overcome the obstacles 
which he is certain to meet. - 


It is most important that the foreman 
study the individuals within his group, 
in order to learn all he can about each 
workman whom he supervises. The work- 
er’s educational and cultural background, 
his past employment and experiences, his 
marital status and number of dependents, 
and membership in organizations, have 
all been found to have a direct correla- 
tion with his success on the job. 


There are three sources for such in- 
formation: the application blank, the em- 
ployee’s friends and acquaintances, and 
conversations with the employee him- 
self. The group supervised by the fore- 
man should be small enough so that he 
can gain an insight into each worker’s 
prejudices, his motivations, and his skills. 
Only to the degree that the foreman has 
this information can he intelligently 
apply the principles of educational psy- 
chology, and help the worker adjust to 
the job. The principle to bear in mind in 
this connection is that human behavior 
is the result of many interacting factors, 
some of which may extend many years 
into a person’s past life. The technical 
term for this principle is “reversion of 
the cause.” 


Hepner quotes from an article by C. 
J. Ducasse? in which the latter states 
that “How a man walks or sits, what sort 
of clothes he wears and how he wears 
them, what sort of house he builds, how 
he spends his leisure and his‘money, what 
he fights for and how he does it, the 
undertakings to which he devotes him- 
self, the sort of gods he worships, which 
books he reads, the arts he cultivates 


2Ibid., p. 18. 

3Ducasse, C. J.: ‘‘Are the Humanities 
Worth their Keep?” American Scholar, 
Vol. 6, No. 4, 1987, pp. 467-468. 


and the sorts of products he makes them 
yield, the modes of conduct and the social 
institutions which he approves or dis- 
approves—all these things provide us 
with a picture of the man and of his 
environment into which we can project 
ourselves in imagination as effectively as 
we can into the characters and situations 
represented in the stories he tells, the 
plays he acts, or the books he writes.” 

Starting early in life, there is a gradual 
build-up of present environment and cir- 
cumstances continuously forming new 
combinations, called ‘‘cumulation of 
effect.” The reactions of a worker to his 
surroundings, which of course include the 
people he works for, and who. supervise 
or boss him, have a very direct effect on 
his behavior. Psychologists have a term 
for this also; they call it the “social 
overlay.” 


The worker reacts to the foreman’s 
orders and instructions, and his reaction 
in turn affects the foreman’s behavior,— 
it must be remembered that he is also a 
human being. Thus, as Anderson points 
out#, there is a circular relation which 
can easily become a vicious circle. Skills 
which may seem to the foreman as surely 
possessed by all in equal degree may not 
have been acquired by a new worker 
because of lack of opportunity. 


' The foreman must not make the mis- 
take of assuming that operations which 
are simple and easy for him are the same 
for the workers. They were not always 
simple and easy for the foreman. More- 
over, surroundings that are so familiar 
to the foreman as to seem commonplace, 
may be distracting or even terrifying to 
a newcomer. For example, in a factory 
so noisy that the visitor could not under- 
stand the guide even when the latter was 
shouting in his ear, the writer has seen 
two girls conversing easily at a distance 
apart of several yards. Whether they 
were lip-reading or merely able to dis- 
tinguish their voices from the other 
sounds is not known. 


4Anderson, John E.: The Psychology of 


Development and Personal Adjustment 
and Company, New York, 
» Pp. 
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Learning is a progressive process of 
adaptation to efficient performance. As- 
suming that a worker is hired because he 
possesses certain skills, there are still 
many adjustments to be made, and new 
patterns of behavior to be learned. 


Motivation 


Motivation has been defined as getting 
the worker to want to do what you want 
him to do. This result is always obtained 


by appealing to the worker’s self-interest. 


Anderson states the principle in this 
way:5 “The situation in itself may not 
initiate learning; some desire or impulse 
on the part of the learner also must be 
present. ... Without motivation learning 
may not occur.’’ On the same point 
Hepner says, “The really important 
factors in efficiency are the drives to ac- 
tivity, (such as) attitudes, emotions, and 
the extent to which the worker feels at 
home or is emotionally adjusted to his 
world.” 


These statements strongly indicate the 
need for the supervisor’s knowing the 
worker. But as Hepner states further:7 
“We all know that workers left to their 
own devices seldom hit upon easy and 
economical methods of performing their 
work. The unguided worker is apt to 
make many unnecessary motions, waste 
time, and develop needless fatigue from 
his efforts.” 


Some firms have taken steps to train 
their supervisors in methods analysis, in 
order to make them better teachers. They 
are taught to study carefully the method 
in present use, determine its purpose and 
why it is as it is; then to try to devise a 
better method and test it out; and, if it 
is an improvement, to teach it to the 
workers. 


A TEACHING METHOD 


It has been common practice for many 
years, when instructing an apprentice or 
a new worker in some particular opera- 


SIbid., p. 116. 
6Ibid. p. 379. 
TIbid. p. 384. 


tion, to break the job down into its 
simplest elements, and teach these one 
at a time; then put them together in the 
complete operation. 


Anderson says this is wrong.§ “In 
teaching motor skills, the modern prac- 
tice is to teach patterns instead of simple 
units. In other words, the teacher starts 
with the whole and from there goes to 
the parts.” 


To illustrate, golf instructors are 
coming more and more to use this modern 
practice. The pupil is permitted to hit 
some balls until he gets the general idea 
of the stroke and then feels a strong 
desire (motivation) to improve. Only 
then does his instructor talk about the 
positions of hips and shoulders, of wrists 
and clubhead. 


The Follow-Through 


An important part of the teaching job 
is to follow-up; to check on the amount 
of information the pupil has really assi- 
milated. In the classroom the teacher 
attempts to do this with oral quizzes or 
written examinations. The foreman can 
check directly on the employee’s work, 
but patience is needed. Time is an im- 
portant factor. Some workers must be 
fed instruction in very small doses. In- 
structions that appear clear and simple 
to the foreman may be merely vague im- 
pressions to the worker, especially to the 
new employee. If the trainee must be told 
one hundred times, let it be twice one 
hundred, but in as many different ways 
as possible, yet never in anger. Review, 
repeat, question, and repeat again, the 
way a musician practices. 


A teacher is working with the most 
delicate and intricate of all mechanisms 
—a God-created brain. He will always 
endeavor to lead, not drive. Granting 
that many industrial workers are suspi- 
cious of management and its representa- 
tives, their attitudes can in many cases 
be changed by careful, thoughtful, and 
sympathetic instructions. More than one 
hundred years ago Oliver Evans wrote 


8Ibid. p. 123. 
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that “It will be in vain to attempt im- 
provements unless the mind be freed 
from prejudices in favor of established 
plans.” 


The best kind of leadership for a fore- 
man to exert depends upon a combination 
of qualities that includes respect because 
of ability as an expert, loyalty because 
of a democratic relationship, a likeable 
personality, and, perhaps most impor- 
tant, a creative influence on his working 
group that draws out, rather than forces 
out, the best efforts of the workers. The 
foreman can well understand and appre- 
ciate the difficulties the worker meets 
when learning a new job, a new routine, 
or when making adjustments to a new 
set of working conditions, if he will re- 
call his own feelings when he was going 
through his learning period. 


The worker, like any other human 
being, wants to be recognized as a 
person, and to be treated as an indivi- 
dual, not as a unit in a mass, Each in- 
dividual wishes, for example, to be 
known by his right name, pronounced 
correctly. This is the foreman’s first re- 
sponsibility when a new employee comes 
on the job. The Research Institute of 
America, Inc., in a memo to the asso- 
ciate members, recommends that the 
supervisor keep a notebook or card file 
with personal data about each individual 
in the group he supervises. This data can 
be obtained from the personnel office 
records, but should be kept up to date 
with even more personal items than 
would ordinarily be found in the employ- 
ee’s file. These personal items (the illus- 
tration in the memo includes such items 
as—wife, Stella, bakes cakes, heart con- 
dition) are points of contract between 
the foreman and the worker. They are 
doors into the employee’s frame of 
reference.® 


The ability to remember names and to 
associate them with the right persons 
can be acquired with practice. It is 


9See first article in this series—Haas, H. 
M., for the Supervisor,’ 
E nd B Bulletin, Temple 
University, “September, 1954, p. 25. 


simply a matter of listening carefully 
when the person’s name is given, con- 
centrating on it, and connecting it with 
some characteristic of the person. 


CLASSIFYING PEOPLE 


People, like trees, can be classified 
according to their physical appearance 
or other traits. No one tree is exactly 
like another, as anyone knows who has 
had to select a Christmas tree, but never- 
theless there can be great similarities. 
People are big or little or in-between; 
light or dark complexioned; pleasant dis- 
positioned or surly; energetic or indo- 
lent; timid or bold; careful and conserva- 
tive, or willing to take a chance; anxious 
to assume additional responsibilities and 
to get ahead, or content to remain in 
the same job indefinitely, and so on. 
Each one of these types requires care- 
ful, custom-made treatment. 


The following tabulation, based on the 
Research Institute’s memo referred to 
above, is intended to give the supervisor 
some clues to the right way to handle 
each of these types: 


1. The Introvert: Described by 
Hepner!° as having a shut-in personality; 
blushes easily, not much tact; given to 
daydreaming, slow to make friends, 
worries a lot, easily embarrassed, does 
not take kindly to kidding and prefers to 
work alone rather than with a group, 
because he is very sensitive to the 
opinions and remarks of others. This 
type usually likes to work slowly and 
carefully, checking every step, because 
he is fearful of making mistakes. He is 
easily distracted. He rebels when ordered 
to do something, but responds gratefully 
to a suggestion and is quick to grant a 
request. He is very conscientious, and 
is the type to use as an inspector or on 
finely detailed work. He craves sympathy 
and understanding, and is apt to pester 
the supervisor with minor grievances. 


The handling of this personality type 
calls for a great amount of patience. A 


10 Hepner, op. cit., p. 181 ff. 
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foreman who has been a skilled crafts- 
man clearly understands the delicate 
treatment required in the use of micro- 
meter calipers or some other fine measur- 
ing instrument, but frequently he fails 
completely to understand the need for 
the even more delicate handling of a 
tempermental employee. Yet this em- 
ployee, from a purely monetary view- 
point, may be of far more value to the 
company than the most expensive 
machine in the shop. His fine craftsman- 
ship, or his close adherence to exacting 
standards or quality control may obtain 
and retain for the company satisfied cus- 
tomers whose business in terms of dollar 
value far exceed that of the machine. 


2. The Extrovert: Again drawing on 
Hepner’s descriptions, this type has his 
personality on the outside. He likes to 
be with people—the more, the merrier, 
and is uncomfortable or even depressed 
when he has to work alone. He laughs a 
lot, is prone to brag, has the gift of gab; 
he likes to work fast, but often is care- 
less and makes frequent mistakes; there- 
fore, assignments given him require a 
follow-up, and a careful check on his 
work. He, unlike the introvert, does not 
take good care of tools and machinery; 
is the first one out of the front door 
when the whistle blows; shrugs off criti- 
cisms or reprimands with a grin; enjoys 
horse-play and is apt to disregard safety 
rules; loves to take-a-chance and get 
away with it; may be addicted to gam- 
bling; enjoys social drinking, whereas 
the introvert, if he drinks, is apt to do 
it alone; and, he usually makes a good 
first impression but is undependable. 


This type can be very valuable in a 
working group or team, He is the wit, 
the spark-plug, and by his humor and 
wisecracking can often boost the morale 
of the shop and keep it at a high level. 
He can be spoken to sharply, but will 
turn the remark aside with a quip. He 
is most easily sold on changes in methods 
of operation, and he in turn will sell 
them to the other members of the work- 
ing group. He learns quickly but forgets 
easily. One of his biggest weaknesses 


is that he operates without a plan and 
therefore must have close supervision. 
Yet, he relishes any request for his 
opinion, and will insist in expounding his 
ideas to the minutest detail, ad nauseam. 


This type will be loud in his com-. 
plaints, and they will be handled with 
dispatch before they have had a chance 
to grow. When any innovation in 
methods or operations is to be adopted, 
there is always the problem of introduc- 
ing it to the shop or office employees. 
One procedure that is often effective is 
to select a person of the introvert type 
and let him work at it until the “bugs” 
have been removed, and the new method 
has been proved successful. Then it can 
be sold to the most pronounced extrovert 
in the group, with answers prepared in 
advance to any possible objections. 


3. The Ambivert: This is the more 
normal type of person, and the one most 
frequently met, particularly among those 
who have attained positions of authority. 
Their personal characteristics partake of 
both the extrovert and the introvert, and 
often more of the one than of the other, 
depending on their moods and on the 
problems and difficulties they happen to 
be struggling with at the moment. The 
introvert rarely becomes the supervisor 
of a working group. If offered such a 
position, he is very apt to refuse, and, 
if forced into it, he is almost certain to 
be unhappy and to seek a change. On 
the other hand, the extrovert will joy- 
fully accept such an assignment as a 
boost to his ego, but will usually quickly 
prove to be a failure because he values 
popularity with the group more than any 
record of productivity. To illustrate, 
many a top salesman has failed com- 
pletely when given the position of sales 
manager. 


Executives and supervisors should 
study the individuals in their working 
groups carefully and try to identify the 
ambiverts and mark them for promotion. 
Ambiversion, in a very real sense, is a 
mark of self-control; of directed and con- 
trolled power. The ambivert is capable 
of isolating himself for considerable 
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periods of time while engaged in some 
essential research, for example, the prep- 
aration of a policy manual or the solution 
of a difficult problem of administration. 
Then he can emerge from retirement and 
mingle happily with his associates, or en- 
gage in a selling campaign to put over 
his ideas and findings with his superiors 
or his subordinates. 


The supervisor who finds an ambivert 
in his working group is indeed fortunate 
because he has found a person who will 
work closely with him, This person 
should, indeed, be made to feel that he 
is working with his foreman and not for 
him. He will regret the jealousy that 
may be manifested by the other members 
of the working group, but he will not 
let this jealousy deter him in his efforts 
to help the foreman improve the output 
of the workers, nor will he let the fore- 
man’s interest in him go to his head. He 
will cheerfully accept added responsibili- 
ties and the problems that are certain 
to accompany them. 


4. The Problem Employee: This is the 
type of employee that cannot be typed. 
To quote Hepner, “The problem person 
is a person with a problem.”11 Reference 
here is not to persons with mental dis- 
orders, but to workers who do not: re- 
spond readily to the teaching and super- 
visory techniques commonly employed in 
the classroom. Attempts to help them 
adjust to their environments may meet 
with indifference or even antagonism. 
However, they can be a challenge to the 
supervisor who is interested in people. 
Somewhere in their psychopathic person- 
alities is a sore spot, which may be 
merely a bad bruise or it may be a can- 
cerous growth, and careful probing is 
required to locate it. Large firms have 
professional psychiatrists in their per- 
sonnel departments to handle cases that 
indicate the need for expert treatment, 
but the supervisor should have the ability 
to recognize the so-called nervous cases 
and take the proper steps to keep them 
from making trouble. 


11 Hepner: op. cit., p. 25 ff. 


However, even persons who are usually 
normal have their moods of depression. 
In such instances the foreman shapes his 
own behavior to fit the mood. This does 
not mean that he should humor them or 
permit them to loaf on the job, but rather 
that he should use the particular type 
of teaching or supervisory technique 
which would seem to be most effective. 
To quote again from Hepner:12 


“We want to learn to think of human 
behavior in its dynamic aspects. The 
human being operates in as natural a 
manner as do other parts of the 
physical world. Every human act could 
be understood if we knew all the per- 
tinent facts. True, we do not know all 
the important facts needed to under- 
stand each person, but we believe that 
a person’s behavior can be understood 
on the basis of principles that can be 
learned. To understand an individual 
we need a pattern for our thinking; 
(one) which is far more meaningful 
than a mere classification of the in- 
dividual’s behavior.” 

An eccentric person in a working group 
can cause trouble, or he can be a great 
help if his interest and cooperation can 
be obtained. Above all, the foreman must 
not make the mistake of ignoring him or 
mistreating him, as he may be well worth 
saving for the company. An explosive 
mixture in a vat in a chemical company, 
or a ten-thousand gallon tank of crude 
oil undergoing the cracking process are 
handled delicately; why not an employee 
who might cause a strike, or prevent 
one? 


The eccentric employee must be treated 
with discretion, like a can of nitro- 
glycerin. Careful thought must precede 
each word or tone addressed to or directed 
toward him and relationships should be 
kept impersonal. Some foremen refuse 
to take precautions, and prefer to fire 
such an individual at the first oppor- 
tunity, but that is the same as scrapping 
a machine simply because one has not 
learned how to operate it. Moreover, 
there is no assurance that such a pro- 
cedure will solve the problem of filling 
that particular job; perhaps the person 


12 Ibid., p. 31 ff. 
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hired to take the eccentric’s place will be 
more of an eccentric. Then again, unless 
the foreman has ample justification for 
discharging the man, he may set in 
motion a grievance procedure leading to 
a case for the arbitrator and trouble for 
the company. A foreman who resorts to 
firing as a solution for his own inade- 
quacies has failed in the performance of 
his own job. To quote from Carlyle, “The 
greatest of faults is to be conscious of 
none.” 


The Importance of Semantics 


Semantics is the science of the mean- 
ing of words, and an area of vital impor- 
tance to the foreman, the supervisor and 
the executive. A considerable percentage 
of the disputes that arise in labor 
relations is due to the careless use of 
words and phrases. The teacher must at 
all times be certain that his instructions 
to his pupils carry their intended mean- 
ings. In King Lear, Shakespeare says, 
“Mend your speech a little, lest it may 
mar your fortunes.” As Humpty Dumpty 
told Alice in Wonderland, “Man must be 
master of the words he uses.” 


When the foreman gives instructions 
in shop terms, he is speaking a language 
that is understood by only a compara- 
tively few people. Moreover, a single 
word may have many different meanings. 
For example, the word “run” even in an 
abridged dictionary has over fifty defini- 
tions, and can be used to describe things 
as different as a brook, a range of ground 
for feeding stock, a baseball score, or the 
panicky demand of a bank’s depositors 
for their money. All teaching should be 
done in terms that are clearly understood 
by the learner, with complete explana- 
tions when needed. 


The Influence of Attitudes 


Attitudes are more important than 
facts. Indeed, attitudes determine facts 
because attitudes create situations, and 
situations are facts. It is a fact when a 
disgruntled worker files a grievance, but 
his dissatisfaction certainly must in most 


cases have originated from his own atti- 
tude or that of the foreman, or both. 


It is not necessary to deal in detail 
with the attitude that the foreman should 
have, except to note in passing that his 
attitude is a composite of the many 
factors that make up his own frame of 
reference. The one caution an experi- 
enced teacher might offer is that an 
important element of the attitude of 
anyone who supervises people is humility 
—a term not understood by many critics 
of a certain famous radio and television 
personality, who used it in justification 
of an action taken. As used, it means an 
almost frightening realization of the 
effect a foreman’s attitude and behavior 
can have on the lives, fortunes, and happi- 
ness of so many people. A smile or a 
word of praise for one worker and not 
for another, or, as one foreman 
discovered at a company picnic, romping 
with one man’s children and apparently 
ignoring the children of another worker, 
can start a ripple of resentment that may 
eventually become a wave. 


Foremen, supervisors, and executives, 
to attain maximum success, must know 
more about the plant or office than any 
of their subordinates, and to this end 
they must think more about the place and 
what goes on there. Problems of opera- 
tion and administration must occupy 
their minds most of their waking hours, 
not from worry, but from a deep and 
abiding enthusiasm for achieving the 
goals set by the company administrators. 
It is an appreciation and understanding 
of the vast breadth of their field of op- 
portunity to benefit themselves, their 
employees, and society in general that 
bring the feelings of humility. 


Indoctrinating The New Employee 


When a new employee comes to work 
for a company, it is the duty of his super- 
visor to help him bridge the gap between 
his former occupation and the new job. 
This is the adjustment concept, described 
above. The duty is not to the employee, 
but to the company; although to one 
whose philosophy is based on the Golden 
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Rule, there would also be an obligation 
to the new employee. 


This process of adjustment can be easy 
or difficult, depending upon the kind of 
reception the new employee receives. 
Merely handing him a manual to read is 
not enough. His interest must be cap- 
tured in the hope that it will develop into 
enthusiasm. He must be shown the value 
of the work he will be expected to do and 
its relevancy to his own and the com- 
pany’s interests; otherwise he may quit 
after a month or two, and all the expense 
of hiring procedures will be wasted. 


Interest and enthusiasm must flow 
from the teacher to the trainee. First im- 
pressions received by the new worker 
must be pleasant and attractive, since 
they will condition subsequent attitudes 
and responses. As soon as possible, the 
new employee must be drawn into the 
group with which he is to work, and be 
made to feel that he has been accepted 
as a regular member of the team. In this 
process, smiles are of the utmost im- 
portance. The group personality can be 
either inviting or repellent, and to a con- 
siderable degree it will reflect the per- 
sonality of the supervisor. A happy 
working group tends to be an efficient 
group. People who laugh together work 
better together. Moreover, a happy 
group is much more apt to be kind to the 
newcomer. 


This element of kindness is one of the 
main ingredients of morale, so essential 
to any organization. The foreman should 
strive to be that one person who repre- 
sents, not only to the new employee but 
to everyone within and without the com- 
pany, the personality and spirit of his 
working group, for the collective effort 
of such a group far exceeds the total of 
its members taken individually. It is the 
spirit of a winning team, which is com- 
posed of intelligence, loyalty, energy, 
enthusiasm, and the will to work. To 
create this spirit, and to promote its 
growth, is one of the main jobs of the 
foreman—the worker’s teacher. 


THE QUALITIES OF A GOOD 
TEACHER 


A good teacher must have a good 
memory, which is a prerequisite for 
creative thinking. He must have a strong 
will and a determination to succeed in his 
job, because he is certain to meet with 
resistance. He must be able to concen- 
trate on the immediate task at hand, and 
not be confused or diverted by the distrac- 
tions assailing him from all sides. 


If his authority is questioned, he must _ 
convince his working group that only 
with the necessary authority can he sat- 
isfactorily discharge the responsibilities 
assigned to him, and that it is to the best 
interests of the group to have such duties 
properly handled. Only in this manner 
can resistance to apparent domination be 
dispelled. 


Perhaps the most important trait of 
the teacher, whether in classroom, shop, 


or office, is the spirit of kindness and 


good fellowship. The foreman needs the 
sympathy and support of his working 
group even more than they need his. 
Without kindness he cannot instruct; he 
cannot be patient; he cannot correct mis- 
takes nor permanently improve individual 
or group performances. 


Every foreman or supervisor should 
have a carefully planned training pro- 
gram for the new employee, and also for 
experienced workers when there are to 
be new methods or innovations. A good 
teacher plans and prepares as far ahead 
as he can see, just as an athletic coach 
builds years in advance of the time when 
he hopes to win a championship. Included 
in this plan are the materials to be pre- 
sented, the method of presentation, and 
the testing of follow-up procedures, 


Any foreman-training program should 
be both short—and long-range. Shorter 
terms are more practical at the foreman 
level than at the high executive level, 
but their length should be determined 
by the type of work done. Such plans 
will be even more effective if they are in 
a form that can be explained to the 
trainee, so that he can see and measure 
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his growth and accomplishment from day 
to day, week to week, or month to month. 


Planned training programs, as they are 
successfully developed, give a sense of 
purpose to both foremen and workers, a 
definite mental picture of the ground to 
be covered and the destination to be 
arrived at, the goals to be reached; 
bringing some measure of relief from the 
monotony or drudgery of the job. Bore- 
dom has a worse effect on productivity 
than fatigue. Digging a ditch is about as 
dull work as one can think of, but men 
will work at top speed till they drop 
from exhaustion to dig a fellow-worker 
out of a cave-in. 


The main reason why so many of those 
whose job is to train others fail at their 
assignment is that they are reluctant to 
exert the effort that good teaching 
requires. Teaching can be deadly mon- 
otonous unless one keeps his eyes on the 
final result. There is nothing exciting 
about planing or sanding a board, but the 
finished desk or table can be a thing of 
beauty, giving life time satisfaction. 
Brainwork is hard work, but it is most 
rewarding, and only through strenuous 
intellectual effort can either the super- 
visor or the executive bring order and 
harmony into an organization. 


One error to which the classroom 
teacher is much more susceptible than 
the foreman is impracticality. Anything 
the foreman teaches must work, because 
it is tried out right on the spot, but he 
has to keep up to date and know all the 
latest methods, or some new worker will 
come on the job and show him up. It is 
top management’s responsibility to keep 
the foremen informed of technological 
improvements through bulletins, visual 
aids, classes, or by permitting time off 
for visits to other plants. New methods 
and processes should be incorporated into 
training programs as soon as they have 
been proved to be practicable and ap- 
plicable to the job at hand. In this way 
the shop can keep abreast of techno- 
logical advancements, and every day can 
be an adventure. With constant nourish- 
ment there cannot be much dead timber, 


Moreover, the group must progress or 
slip backward; it cannot stand still. 


The Communication of Ideas 


Effective means of communication are 
essential to good teaching. If the inter- 
change of thoughts, ideas, or instructions 
is imperfect there can be no learning. 
Worse, there may even be misconceptions 
and misunderstandings. 


Probably the least effective method of 
communication in teaching is lecturing, 
but with large groups it is difficult to use 
any other method. There would be few, 
if any, occasions when a foreman would 
be called upon to deliver a lecture, but 
he might have to listen to one; and in 
such an event he would need to know 
how to take notes and to assimilate and 
retain the information that was being 
given. As between foreman and worker, 
individual instruction, similar to the 
tutor-pupil relationship, is the most 
common procedure. The essential factor 
here, as in any type of teaching, is ade- 
quate preparation. 


In the tutorial method the foreman 
tries to draw out the abilities that are 
assumed to be possessed by the worker 
when he was hired. The trainee attempts 
to do the job as he is instructed, receives 
criticisms and suggestions from the fore- 
man, and learns from his own mistakes. 
However, standards of performance must 
be established and must be clearly under- 
stood by both foreman and worker, and 
the day-to-day approach to those stan- 
dards by the worker must be noted and 
commented upon by the foreman. 


No attempt should be made to force 
learning into the trainee’s mind, or skill 
into his hands, Like a tree, he must be 
given opportunity to grow and develop 
naturally. The foreman will have far 
more success helping the worker learn 
than he will trying to make the trainee 
learn. 


When the foreman has messages to 
give or policies to explain to the group, 
he can use the classroom method, but he 
must make sure that his instructions are 
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clearly understood by each member of the 
group. This type of instruction is based 
on memorizing, and therefore memory 
devices (which are, in their simplest 
form, tie-ups in the mind with things 
already learned) should be utilized as 
much as possible. The foreman’s group 
is usually small enough to permit him 
time to question each individual, thus 
testing not only the latter’s understand- 
ing, but also his alertness, and perhaps 
stimulating his creative imagination. 


When instructing a group, the natural 
instinct to compete can be employed to 
quicken the workers’ desire to learn, but 
competition must not be permitted to 
destroy group solidarity. Rather than 
having individuals in the working group 
compete against each other, it would be 
better to have the entire group, as a 
team, compete against another group in 
some other department, or try to beat 
their own best record. Or it may be 
possible to use the spirit of competition 
by creating the desire to uphold the 
standards and traditions of the company 
in the competitive markets for the com- 
pany’s products. This attitude would be 
analogous to the school spirit of a college 
student body. 


BIBLIOGRAPHIC NOTES 


If, without creating envy or conceit, 
there can be someone in the group whose 
performance is outstanding, and whom 
the others can be persuaded to imitate 
or emulate, the competitive drive can be 
controlled and directed into productive 
activities. 


The Teacher as a Leader 


Leadership goes hand-in-hand with 
teaching. Mr. Auren Uris, in an article 
written for Factory Management and 
Maintenance!’ describes three types of 
leadership: democratic, autocratic, and 
free rein. The skillful and experienced 
teacher uses one or the other, depending 
upon the situation that confronts him. 
As he faces a group, he uses the demo- 
cratic type or method to encourage and 
stimulate discussion, but should never 
let the group get out of control. Where 
firmness is needed, he shifts to the auto- 
cratic method, while with old-timers who 
know their jobs he should probably give 
a considerable amount of free rein. 


13 Uris, Auren, “How Good a Leader Are 
You at Getting Better Production?” Fac- 
tory Management and Maintenance, 
Volume 109, Number 10, October 1951, 
McGraw-Hill Publishing Company, Inc., 
New York. pp. 126-128. 


For the material in this article the writer has drawn from many different sources 
as well as from his own personal experiences with different firms and in various lines 
of work. However, he can definitely identify the sources listed here, and the reader 
is urged to use this list as a guide to further reading: 


1. Hepner, H. W., Psychology Applied to 
Life and Work, Second Edition, Pren- 
tice Hall, Inc., New York, 1950. 


2. Highet, Gilbert, The Art of Teaching, 
Vintage Books, Inc., New York, 1954. 


3. Halsey, George D., Supervising People, 
Revised Edition, Harper and Brothers, 
New York, 1953. 


4. Heyel, Carl, How to Create Job En- 
thusiasm, McGraw-Hill Publishing 
Company, Inc., New York, 1942. 


5. Alford, L. P. and Beatty, H. Russell, 
Principles of Industrial Management, 
The Ronald Press Company, New York, 
1951, Chapters 6, 7, and 32. 


6. Osborn, Alex, Applied Imagination, 
Scribners New York, 


7. Anderson, John E., The Psychology of 
Development and Personal Adjustment, 
al Holt and Company, New York, 


8. Arniss, John M. and Sutton, Traver C. 
The Industrial Supervisor, The Ronald 
Press Company, New York, 1944. 


9. Halsey, George D., Supervising People, 
Harper and Brothers, New York, 1950. 


10. Schell, Erwin Haskell, The Technique 
of Executive Control, McGraw-Hill 
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The Liabilities and Responsibilities of 


a Certified Public Accountant 
By LIONEL A. PRINCE* 


This article is a careful analysis of the 
legal responsibilities and liabilities of the 
Certified Public Accountant. Case an- 
alyses and statutes delineating the field 
are presented in detail. 


oe certified public accountant 

(C.P.A.) is one engaged in public ac- 
countancy who has obtained from the 
Department of Public Instruction of the 
Commonwealth of Pennsylvania, through 
the State Board of Examination of Public 
Accountants,! a certificate, as required 
by law, attesting to a high degree of 
skill, training and experience in such 
work; a person skilled in the knowledge 
and science of accounting.2 


It is well settled that within proper 
limits such regulation of certified public 
accountants is within the purview of a 
state’s police powers, inasmuch as its 
purpose is to regulate a largely skilled 
and technical profession in the interest 
of general welfare. 


In the United States, as early as 1905, 
there was specific judicial recognition, 


“that public accountants now consti- 
tute a skilled professional class, and 
are subject generally to the same rules 
of liability for negligence in the prac- 
tice of their profession as are members 


*Lionel A. Prince graduated from The 
School of Business and Public Admini- 
stration in Accounting in 1953. Now 
attending the Temple University School 
of Law, he is also working in the field of 
public accounting. 


1Purdon, Pa. State Am: tit. 71, Sec. 360, 
1953 177 Art. 13, Sec. 
1310; P. 5 (1937) Sec. 1, as amended; 
P. 1289 Sec. 31; P. 1144 (1951) 
Sec. 3. The professional examining boards 
within the Department of Public Instruc- 
tion shall, respectively, exercise the rights 
and powers, and perform the duties by 
law vested in and imposed upon them, 
provided all certificates are issued by the 
Department of Public Instruction. 

21 Corpus Juris Secundum, 636. 


310American Certified Pub- 
lic Accountants, Sec. 37). 


of other skilled professions.” 4 


Although there have been few cases in 
Pennsylvania, the number has been in- 
creasing in recent years in the United 
States so that the subject is of consider- 
able importance.5 


There are certain fundamental con- 
siderations with which accountants are 
confronted: 


1. Certified public accountants are 
members of a skilled and learned 
profession; therefore, they are 
subject to the same liabilities as 
those engaged in other skilled 
professions. 


2. The profession is a relatively young 
one, but it is growing steadily in 
importance in this age of dynamic 
economic changes and development. 


3. The nature of the services rendered 
by the C. P. A. bears an important 
relation to the question of legal 
liability. 

4. Many parties may rely upon the 
opinion of the C. P. A.é 


Professional men who undertake any 
work requiring special skill, are required 
not only to exercise reasonable care in 
what they do, but also to possess a mini- 
mum of special knowledge and ability.” 
Thomas Cooley, in his Law of Torts, in 


4Smith v. London Assurance Corp., 109 App. 
Div. 882, 96 N. Y. Supp. 820 (1905). 


5 American Law Reports, Annot. 120 1262 
(1939). 


6Levy, Saul, Legal Responsi- 
bility (1954), p 

7Prosser, (1941), p. 236. Most 
of the decided cases dealt with physicians 
and surgeons but the same is undoubtedly 
true of attorneys, engineers, accountants, 
and many other professions. See City of 
East Grand ve 121 Minn. 296, 
141 N. W. 181, N. S., 205, Ann. 
Cas. 1914C, 720 that the 
work of an expert accountant is of such 
technical character and requires such pe- 
culiar skill that the ordinary person can- 
not be expected to know whether he per- 
forms his duties properly or otherwise. 
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perhaps the most often quoted excerpt on 
the liability of accountants for want of 
due care, states adequately and clearly 
that where a person holds himself out to 
the public as possessing the degree of 
skill commonly possessed by others in the 
same employment commits a fraud upon 
every man who employs him if he does 
not.8 

When accountants find themselves in 
legal difficulties, it is frequently because 
those involved were not familiar with 
the literature issued by the American 
Institution of Accountants. Although an 
accountant may overlook materials 
which are intended to be helpful to him, 
he will undoubtedly be confronted with 
them in court as evidence of his alleged 
gross negligence in the conduct of the 
audit which is being challenged.® 

For a better insight into the problem, 
it should be understood that management 
has the direct responsibility for maintain- 
ing an adequate and effective system of 
accounts, and for the safeguarding of 
assets and the proper recording of trans- 
actions in the various books of accounts. 
Management is also charged with the 
primary responsibility to creditors and 
shareholders for the substantial accuracy 
and adequacy of statements. The trans- 
actions which are recorded in the books 
and accounts are matters within the 
primary or direct knowledge of the com- 
pany; the independent auditor’s know- 
ledge of them is secondary, being based 
upon his examination. Therefore, even 
though the form of the statements may 
show the influence of the C. P. A., it 
can do so only if the company accepts 
and adopts the form of disclosure advised 
by the accountant. The substance of the 
financial statements, of necessity, consti- 
tutes the representations of the company. 
The independent auditor’s representa- 
tion, therefore, is confined to, and is ex- 
pressed in his report upon these 
statements. The pronouncement of the 
American Institute of Accountants to this 


83 Cooley, Thomas, Torts 335 (Fourth 
Edition 1932). 

998 Pele of Accountancy (Nov. 1954), 
Pp. 


effect has been given the added weight 
of general affirmation by the Securities 
and Exchange Commission.1° 


AUDITING STANDARDS 


The importance of accurate account- 
ing for the present day business and 
economic interests and enterprises makes 
it necessary to inquire into two aspects 
of a public accountant’s professional re- 
sponsibility. They are: (1) What con- | 
duct on his part will result in legal 
liability; and (2) To whom is he liable.11 


To understand better the nebulous con- 
cept of what conduct amounts to due 
care under the circumstances and the lack 
of which results in liability on some occa- 
sions, it is necessary to delve into the 
technical field of auditing procedures and 
standards. Due care imposes a weighty 
responsibility on the auditors to give heed 
to the procedural standards, the observ- 
ance or nonobservance of which spells 
the difference between procedures pro- 
fessionally applied and procedures merely 
perfunctorily applied; “the difference 
between auditing by judgment exercise 
and auditing by rote and rule.” 12 


Auditing standards differ from audit- 
ing procedures in that the former deals 
with measures of the quality of the per- 
formance of those acts, and the objec- 
tives to be attained in the employment 
of the procedures undertaken, while the 
latter relates to acts to be performed. 
Auditing standards also concern them- 
selves with the auditor’s judgment in the 
conduct of his examination and in his 
reporting. 13 These procedural standards 
ask of the auditor whether, under all 
the circumstances of a particular case, 
those procedures have been properly 
applied and coordinated. The standard is 
not merely whether proper procedures 


10American Institute of Accountants, Cod- 
ification of Statements on Auditing Pro- 
cedures, (1951), p. 12. 

1136 Iowa Law Review 319, (1951), p. 332. 

12American Institute of Accountants, 
Tentative Statement of Auditing Stan- 
dards (1947), p. 18. 

18Id., p. 9. 


28 ~— LIABILITIES AND RESPONSIBILITIES OF A CERTIFIED PUBLIC ACCOUNTANT 


have been employed.14 


According to the American Institute 
of Accountants auditing standards are 
classified by: 


1. General standards which encompass 
examinations by an auditor having 
adequate technical training and pro- 
ficiency; an independent mental at- 
titude; and the exercising of due 
care in the examination and prepara- 
tion of the report. 


2. Standards of field work which in- 
clude adequacy of preparatory plan- 
ning in the field work; proper 
evaluation of the examinee’s exist- 
ing internal control for reliance 
thereon by the auditor; and com- 
petence of evidential matter to 
afford a reasonable basis for an 
opinion regarding the financial state- 
ments under examination. 

8. Standards of reporting, which must 
be met in order that the auditor may 
be justified in saying that the finan- 
cial statements “present fairly” 
what they purport to say, take into 
account adherence to generally ac- 
cepted accounting principles; con- 
sistency in their application, except 
where conditions warrant otherwise; 
and adequacy of informative dis- 
closures in the financial statements 
unless otherwise stated in the 
report.15 


LIABILITY TO CLIENTS 


With respect to clients, there is a con- 
tractual relationship which is the basis 
of the rights and liabilities of the ac- 
countant. This might be a formal written 
contract, but, more than likely, it is apt 
to be general in its terms.16 In a great 
many instances, there is no written con- 
tract, the work being performed, and the 
fees paid without recourse to a written 
instrument. 


14Id., p. 18. 
15Id., p. 11. 


16 Philadelphia v. Philadelphia Transporta- 
tion Co., 345 Pa. 244, 26 A. 2d 909 (1942). 
Unless contrary to the plain meaning of 
the contract, an interpretation given by 
the parties themselves will be favored. 


One who represents himself as a 
C.P.A., and accepts employment as such, 
and fails to disclose the true condition 
of the accounts which he has audited, is 
liable to his employer for damages which 
naturally result from such failure.17 
There is a duty growing out of contract 
to make the representation of financial 
condition with care and caution proper 
to his calling.1§ 


The primary purpose of an examina- 
tion of financial statements by an inde- 
pendent C. P. A. is to enable him to 
express an opinion as to the fairness of 
the reports, their compliance with gener- 
ally accepted accounting principles, and 
the consistency of the application of 
those principles with that of the preced- 
ing period.19 He undertakes his duties 
in good faith and with integrity but not 
for infallibility. He is liable to his em- 
ployer for negligence, bad faith, or dis- 
honesty; not for losses which are the 
result of errors of judgment.2° 


Where it is claimed that a loss was 
occasioned by the dishonesty of an em- 
ployee which went undiscovered because 
of negligence in the performance of the 
accountant’s duty, the controversy con- 
cerning the accountant’s work usually 
raises three basic factual questions.?1 


1. What was the scope of the audit 
for which the accountant was 
engaged? 

2. Was the negligence of the account- 
ant responsible for the loss? 


8. Were there circumstances present 
which should have or which did 
arouse the interest of the accountant 
and which led to a searching inquiry ? 


Concerning this phase—the claims are 
usually based on the auditor’s failure to 
uncover defalcations or similar irregulari- 


1710 American Jurisprudence, Certified 
Public Accountants, Sec. 7 (1937). 

18Ultramares Corp. v. Touche, 255 N. Y. 
170, 174 N. E. 441 (1931). 

19American Institute of Accountants, Cod- 
ification of Statements on Auditing Pro- 
cedure (1951), p. 11. 

203 Cooley, Thomas, Torts 335 (Fourth 
Edition, 1932). 

21 Levy, op. cit., p. 12. 
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ties on the part of the client’s employees. 
It may be the client who presses the 
claim or it may be a surety company that 
has been subrogated?2 to the rights of 
the client upon payment of a loss under 
the terms of a fidelity bond. The respon- 
sibility of the accountant in this situa- 
tion is limited necessarily to the com- 
petent performance of the audit which 
he has been engaged to make, in com- 
pliance with generally accepted auditing 
standards.23 


The law in Pennsylvania does not vary 
from the general rule. Accountants are 
not guarantors or insurers of the correct- 
ness of their accounts. If the account- 
ant is careless, negligent and inefficient 
so that an embezzlement is not uncovered 
or other loss occurs, the accountant is 
liable.24 They are not held to an absolute 
duty to find defalcations or misappropria- 
tions. They are held to the duty to use 
such skill in the performance of their 
agreement, as reasonably prudent, skill- 
ful accountants would use under the 
circumstances.?5 


It should be noted that in the usual 
audit the primary purpose is not the dis- 
covery of these dishonest appropriations, 
but rather the expression of a profes- 
sional opinion concerning the financial 
position of the company employing the 
independent accountant. While the ac- 
countant is not an insurer or guarantor 


22Subrogates are not third parties in the 
usual sense but are persons who stand 
in the shoes of the client. They are usu- 
ally insurance companies who have 
bonded an employee of the client. 
23Levy, op. cit. p. 12. 


240’Neill v. Atlas Automobile Corp., 139 
Pa. Super. 346, 11 A 2d 782 (1940). Plain- 
tiff, certified public accountants, failed 
to uncover misappropriations of funds 
by the defendant’s bookkeeper. The 
plaintiff sued to recover the fees due for 
their professional services, and the fi- 
nance company counterclaimed for the 
amount of the loss. The whole case 
hinged on the construction of the oral 
agreement as to the extent of the audit. 
The question of the partly oral and 
partly written contract was submitted 
to the jury and they construed the agree- 
ment in favor of the plaintiff. Accord, 
Calderone v. Berger, 355 Pa. 418, 50 A 2d 
332 (1946). An interrelation between the 
writings and the parol testimony which 
required the action of the jury to deter- 
pom what was the contract between the 
parties. 


25Loe. cit. 


against the dishonesty of employees, the 
audit helps to protect the client against 
dishonest manipulation of his accounts.2¢ 


Today, in Pennsylvania, whether the 
suit brought against the accountant is in 
assumpsit for failure to perform the du- 
ties intended by the contract or in tres- 
pass for negligence, if the accountant 
carried out the terms of the auditing 
contract but in so doing violated a legal 
duty, it is immaterial if the wrong theory 
of the case is chosen. Under the liberal 
rules of the Pennsylvania Rules of Civil 
Procedure, amendment, by leave of court, 
may at any time change the form of 
action.27 


Information given in a professional 
capacity even though given gratuitously, 
can impose liability on the accountant 
if he did not use the required caution. He 
is not liable if the information was given 
casually as an off-hand opinion.2§ 


Certified public accountants in Pennsyl- 
vania can be made to testify against their 
clients as to any conversations between 
accountant and client because these com- 
munications are not privileged.2® There is 
no common law privilege and there is 
no statute to this effect in the 
Commonwealth. 


LIABILITY TO THIRD PARTIES 


A public accountant is not, merely be- 
cause of negligence in making an audit 
of the books of the company under con- 
tract with it, liable for losses sustained 
by one who purchases corporate stock 
relying upon the audit.30 Because of ab- 


26 Levy, op. cit., p. 13. 
Rules of Common Pleas, 


28 American Law Institute, Restatement, 
Torts, Sec. 552, Comment b (1938). 

290. S. v. Stoehr, 11 Fed. Supp. 143, 196 F. 
2d 276, cert. demid 344 U. S. 826 (1951). 
Himmelfarb v. U. S., 175 F. 2d 924 (9th 
cir. 1949). 

80Landell v. Lybrands, 264 Pa. 406, 107 A. 
783 (1919). Action for negligence in 
which plaintiff alleged that he was in- 
duced to buy eleven shares of the capital 
stock of the accountant’s client on the 
strength of the report by the defendants. 
The court held that the plaintiff was a 
stranger to them and no duty rested upon 
the accountants. Therefore, they are not 
guilty of any negligence complained of. 
American Law Institute, op. eit. Sec. 
528 (1938). 


30 ~=—_ LIABILITIES AND RESPONSIBILITIES OF A CERTIFIED PUBLIC ACCOUNTANT 


sence of privity between the parties, a 
person making a certificate or record 
incurs no liability, unless there is a 
breach of some duty to the third party 
or collusion or fraud can be shown.31 
Therefore, a certified public accountant 
in Pennsylvania is not liable for mere 
negligence in making his audit or report. 
Liability in such cases arises only where 
there is a duty, if one speaks at all, to 
give the correct information. When it is 
one’s business and function to supply in- 
formation he is liable, if, knowing that 
action will be influenced, he supplies it 
negligently.33 


As Judge Cardoza stated, 


“Tf liability for negligence exists, a 
thoughtless slip or blunder, the failure 
to detect a theft or forgery beneath 
the cover of deceptive entries, may ex- 
pose accountants to a liability in an 
indeterminant amount for an indeter- 
minate time to an indeterminate 
class.” 34 


The cases have limited the accountants 
liability to third persons for negligence, 
but they have emphasized the account- 
ant’s responsibility for fraud, misrepre- 
sentation and deceit. A majority of 
United States jurisdictions, including the 
Commonwealth of Pennsylvania, follow 
the leading Engiish case of Derry v. 


31Loe. cit. 


32Renn v. Provident Trust Co. of Phila. 
328 Pa. 481, 196 A. 8 (1938). Recovery 
for incorrect information negligently 
furnished has been carefully restricted. 
Not every casual response or idle word, 
no matter how damaging the result, 
gives rise to a cause of action. E.g., 
Tredway v. Ingram, 102 Pa. Super. 459, 
157 A. 4 (1931). De Rose v. Commercial 
Credit Co., 39 D & C 301 (C. P. of Lehigh 
County, 1940). 


33 Devas v. Commercial Credit Co., Ine. 36 
D&C 442 (C. P. of Chester County, 1940). 
Landell v. Lybrands, 264 Pa. 406, 107 A. 
783 (1919). See Glanzer v. Sheherd, 233 
N. Y. 236, 1385 N. E. 275 (1922). In the 
absence of direct contract relations, the 
duty of care is imposed by knowledge 
of intended use of a certificate or state- 
ment. American Law Institute op. cit., 
Sec. 552 (1938). 


34 Ultramares Corp. v. Touch, 255 N. Y. 170, 
174 N. E. 441 (1931). 


Peek35 which decided that though scienter 
is a sine qua non of a deceit action, it 
can be established by proving there was 
a conscious lack of knowledge of the truth 
or falsity of the statement or representa- 
tion, or actual knowledge of the falsity, 
or by establishing a recklessness not 
amounting to real belief in the veracity 
of the statement made.3¢ 


Fraud on the part of public accountants 
in certifying a financial statement in- 
cludes the pretense of knowledge where 
there is no such knowledge. To creditors 
and investors to whom the employer ex- 
hibits certification, the accountant owes 
a duty to make his report without fraud.37 
Heedlessness and reckless disregard of 
consequence may take the place of delib- 
erate intentions.28 Negligence or blind- 
ness, even when not equivalent to fraud, is 
evidence to sustain an influence.3® Lia- 
bility is not extended merely because the 
accountant as a reasonable man should 
realize that the information is to be com- 
municated to persons for whose guidance 
he does not supply it, or that it will be 
used in transactions which were originally 
unintended.1° 


One who fraudently makes a misrepre- 
sentation of fact or opinion for the pur- 
pose of inducing another to rely thereon 


35 Derry v. Peek, 14 App. Cas. 337 (1889). 
Held that fraud is proven when it is 
shown that a false representation has 
been made knowingly or without belief 
in its truth, or recklessly without caring 
whether it be true or false. If a state- 
ment, though false, is made in the honest 
belief it is true, it is not fraudulent and 
does not render the person making it 
liable to an action of deceit. But sec. 6 
Pit. L. R. 126 (1940). The decision in 
Derry v. Peek was misconstrued by 
English and American courts to mean 
that a defendant who negligently mis- 
represented a fact will not be liable in 
tort if he honestly believes the truth of 
his statement. 

3636 Iowa Law Review, op. cit., (1951). 

37 Ultramares Corp. v. Touche, 255 N. Y. 
170, 174 N. E. 441 Coe State Street 

t Co. v. Ernst, ie Y. 104, 704, 

Na 851 

Landell v. Lybrands, 26 Pa. 406, 107 A. 

733 (1919). 

88 Derry v. Peek, 14 App. Cas. 337 (1889). 
a Law Institute, op. cit., Sec. 526 


39 Ultramares Corp. v. _— 255 N. Y. 


170, 174 N. E. 441 (193 


40 American Law Institute, op. eit., Sec. 552, 
Comment a (1938). 
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in a business transaction is liable for the 
harm caused to him by his justifiable 
reliance upon the misrepresentation.*! 
The recipient of the fraudulent misrepre- 
sentation is not held to a duty to investi- 
gate the misrepresentation; and even 
though he might have ascertained its 
falsity by an examination, is still justified 
in relying upon its truth.42 The measure 
of damages resulting from the misrepre- 
sentation is the pecuniary loss, including 
the difference between the value of the 
thing bought, sold, etc., and its purchase 
price or the value of the thing exchanged 
for it, and any other loss suffered as a 
result of the reliance on the correctness 
of the statement.43 


LIABILITY UNDER PENNSYLVANIA 
STATUTES AND ADMINISTRATIVE 
RULES 


There is no statutory liability for neg- 
ligence in this Commonwealth. There is, 
however, statutory liability for wilfull 
issuance of any faise statement or finan- 
cial report under the Penal Code of 
1939.44 Any such issuance is a misde- 
meanor and the accountant, public 
accountant, auditor, or certified public 
accountant, if guilty thereof, can be 
sentenced to pay a fine of $500, be im- 
prisoned for one year, or both.*5 In addi- 
tion, whoever knowingly makes any false 
statement in writing respecting the finan- 
cial condition or present ability to pay 
with intent that it shall be relied upon for 
the purpose of procuring an extension of 
a credit or loan, or the delivery of prop- 
erty or payment of cash, is guilty of a 


411d., Sec. 525. 
421d., Sec. 540. 
431d., Sec. 549 


44 Purdon, Pa, Stat. Ann. tit. 18, Sec. 4844, 
(1945), P. L. 872, Penal Code of Pa. (1939), 
Sec. 844. ‘‘Whoever, practicing as 
an accountant, public accountant, 
auditor, or certified public accountant, 
wilfully issues, or permits the issuance 
of any false statement of the financial 
transactions, standing, or condition of 
any corporation, partnership, or indivi- 
dual business undertaking, is guilty of 
a misdemeanor, and upon conviction 
thereof, shall be sentenced to pay a fine 
of not more than $500, or undergo im- 
prisonment for a period not exceeding 
one year, or both.’ 


45 Loe. cit. 


misdemeanor.46 There are sundry other 
criminal statutes to guard against false 
statements by accountants and others in 
particular instances.47 


The State Board of Examiners of 
Public Accountants has been empowered 
to suspend or revoke the certificate of 
any C. P. A. who is found guilty unami- 
nously by the board, of wilful gross neg- 
lect, fraud, deceit or wilfull misrepre- 
sentation in practice as a C. P. A., or 
who, under a federal or state law pleaded 
guilty or nolo contendere, or who has been 
found guilty of a felony.48 The board also 
has the power to censure or reprimand 
any certified public accountant, or to re- 
voke or suspend his certificate when he 
has been found guilty of unprofessional 
conduct, as defined in the rules estab- 
lished by the board.49 


Under these rules pertaining to un- 
professional conduct®59 a certified public 
accountant shall not use the title “Certi- 
fied Public Accountant” or the letters 
“C. P. A.” when signing a report purport- 
ing to express his opinion as a result of 
an examination unless he, one of his 
employees, or his partner has made such 
examination. He must also be the 
holder of a certificate recognized in Penn- 
sylvania.5! In expressing an opinion or 
representations in financial statements 
which he has examined, a C. P. A. must 
disclose any material facts known to 
him to be included in the statement. He 
must report any material misstatements 
known to him to appear in the financial 


46 Purdon, Pa. Stat. Ann. tit. 18, Sec. 4837, 
page L. 872, Penal Code of Pa. (1939), 
ec. A 


47 Purdon, Pa. Stat. Ann. tit. 18, Sec. 4838, 
et. seq., (1945), P. L. 872, Penal Code of 
Pa. (1939), Sec. 838. 


48 Purdon, Pa. Stat. Ann. tit. 63, Sec. 93 (4), 
1953 Supp. C. P. A. Law of 1947, “res 26, 
P. L. 318, Sec. 3, as amended (1953); P. L. 
231, See. 1, (1953). General powers of the 
State Board of Examiners of Public Ac- 
countants are set out. 


491d., Sec. 9.3 (10). 


50 Established by the State Board of Ex- 
aminers of Public Accountants_of the 
—_— of Pa., effective January 


51 Pennsylvania Institute of Certified 
Public Accountants, The Spokesman 
(Dec. 1954), p. 5. 
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statements; he must note any material de- 
partures from generally accepted account- 
ing principles; and he must either give 
an unqualified opinion or give some type 
of explanation for the lack of an opinion.52 
He is under a duty of complete disclosure. 
A certified public accountant cannot let 
his name be used when it may lead 
to the belief that he vouches for a future 
estimate of earnings unless he is assist- 
ing in budgetary and management plan- 
ning.53 All communications between C. 
P. A. and client are to be confidential un- 
less disclosure is required by law.54 He 
is to refrain from engaging in any occu- 
pation or business conjointly with his 
practice as a certified public accountant 
which impinges upon his independence.55 
The certified public accountant in Penn- 
sylvania is not permitted to allow partici- 
pation in his fees directly or indirectly 
by anyone not a C, P. A., and he is not 
permitted to participate in fees from a 
person not engaged in the public practice 
of accountancy as a certified public 
accountant.56 


Whenever in the unanimous judgment 
of all the members of the Board of Ex- 
aminers any person is about to engage 
in any practice which will violate the 
C. P. A. law,57 an injunction or such order 
as may be appropriate can be granted by 
a court without bond.58 Violation and 
conviction is a misdemeanor.59 Evidence 
of a single act prohibited under this act 
is deemed sufficient to justify a 
conviction.6° 


LIABILITY UNDER FEDERAL STAT- 
UTE AND ADMINISTRATIVE RULES 


The cases which have held that an 
accountant is not liable for his negligence 


52 Loe. cit. 

53 Loe. cit. 

54Id., pp. 5, 6. 

551d., p. 6. 

56 Loc. cit. 

57 trig Pa. Stat. ar a tit. 63, Secs. 9.1 to 


ero k§ . L. 318, C. P. A. Law of 1947, Secs. 
to 16, as P. 381, (1953) 
hens. 1 to 16. 


58Id., Sec. 14. 
59 Id., Sec. 16. 
60Id., Sec. 15. 


to third parties®! have influenced the en- 
actment of federal legislation which has 
widened the accountant’s liability for neg- 
ligence to investors and purchasers of 
securities. The common law liability of 
accountants to third persons has been 
substantially affected by the enactment 
of the Federal Securities Act of 1933,82 
and the Federal Securities and Exchange 
Act of 1934.63 


Under the Securities Act, if any named 
accountant has certified any part of the 
registration statement, his written con- 
sent must be filed with the registration 
statement. In some instances involving 
undue hardship this requirement is 
waived®4 If any part of the registration 
statement contained an untrue statement 
of a material fact, or omitted a material 
statement, any person acquiring such se- 
curity, unless he knew of the untruth or 


. omission, may sue either at law or equity 


every person signing the registration 
statement, or any person, accountant, en- 
gineer, etc.. whose profession gives 
authority to the statement, or who has 
certified any report or valuation which is 
used.65 


The financial data which usually ap- 
pears in a registration statement or pros- 
pectus encompasses financial statements, 
including balance sheet, profit and loss, 
surplus statements with accompanying 
schedules, and other financial data such 
as earnings summaries, sales and earn- 
ings tables, and historical financial 
information.%6 


61E.g., Landell v. Lybrands, 264 Pa. 406, 
107 A. 783 (1919). Ultramares Corp. v. 
Touche, 255 N. Y. 170, 174 N. E. 441 
hey t Co. v. Ernst, 
2 Y. 104, 704, 15 N. *s 2a 416, 16 
EY “24° 851 (1938 ). 

62 Act of May 27, 1933, c. 38, title 1, Sec. 
1, 48 Stat. 74, 15 U. ’s. Cc. A. Secs. 77 a. 
et seq. (1951). 

63 Act of June 6, 1934, c. 404, Sec. 1, 48 
15 C. A. Sec. 78 a. et seq. 


of May 27, 1933, c. title 4, wee 
a 78, 15 U.'S. C. A. Sec 


6 Act of 


1933, c. 38, title 1, Sec. 
11, 48 Sta 


27, 
82; June 6, 1934, | Cc. 404, Sec. 
. Sec. 77 k. 


206, 48 Stat. 907, 15 v. S.C. A. 
(a) (1951). 

66 American Institute of Public 
ants, op. cit., p. 12. 
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It is clear that the accountant’s respon- 
sibilities under the act depend upon what 
constitutes misrepresentation of a mate- 
rial fact. The materiality of the misrep- 
resentation is determined by the 
circumstances of the specific cases. What 
is material in one instance may be quite 
immaterial in another. 


There are some defenses which the ac- 


countant may establish which will exon- 
erate him from liability.67 He must show 
that he had reasonable ground to believe, 
and did believe, that the statements were 
true, or that part of the registration 
statement in question did not fully repre- 
sent his statement as an expert. If the 
accountant has resigned from his capacity 
or relationship described in the registra- 
tion statement and has advised the 
Securities and Exchange Commission in 
writing before the effective date of the 
registration certificate, the accountant is 
not liable. However, the expert’s liability, 
unlike that of any other defendant, has 
always been limited to those statements 
which purport to have been prepared by 
him.68 The statute of limitations,® as set 
forth in the Act, bars any action not 
brought within one year of discovery or 
reasonable expectation of discovery of 
the untrue statement, or in no event more 
than three years after the security has 
been bona fide offered to the public.7° 


In the matter of the measure of dam- 
ages under the Securities Act,71 Penn- 
sylvania and some other states as well 


67 Act of a 27, 1933, c. 38, title Sec. 
11, 48 Stat. 82; June 6, 1934, c. 408, Sec. 
206, 48 Stat. 907, 15 U.S. C. A. Sec. 77 k. 
(b) (1951). 

68 Loe. cit. 


69 Rules of Common Pleas, 
1030. Act of May 27, 1933, c. 38, title 1, 
Sec. 22, 48 Stat. 86; June 25, 1936, ec. 804, 
4 Stat. 1921; June 25, 1948, Cc. 646, Sec 

Bye 62 Stat. 991; May 24, 1949, c. 139, 

Sec. 127, 63 Stat. 107, 15 U.'S. C.'A. Sec. 

Ti ). Gives state and federal 

courts concurrent jurisdiction over suits 

in law and equity brought to enforce 
any liability or duty under the Act. 


70 Act of May 21, op i c. 38, a 1, Sec. 13, 
48 Stat. 84; June 6 , 1934, c. 404, ‘Sec. 207; 
Son 908, 15 U. S. G. A. Sec. 77 m. 


71 American Law Institute, op. eit., Sec. 549 
(1938). 


as the American Law Institute72 have 
followed the so-called tort measure or 
“out-of-pocket” rule, under which the 
buyer is limited to the difference between 
the purchase price and the value at the 
time of delivery. Whereas the “warranty 
rule” gives the buyer the benefit of his 
bargain, the “out-of-pocket” rule merely 
makes him whole.73 


As Judge Cardoza predicted in Ultra- 
mares Corp. v. Touche the “citadel of 
privity” has now been wrought with legis- 
lation under the Securities Act as he 
said it would have to be when he refused 
to hold the accountants liable for mere 
negligence.74 


Under the statute any person acquiring 
securities described in the Registration 
Statement, may sue the accountant re- 
gardless of the fact that he is not the 
client of the accountant. His claim may 
be based upon an alleged false statement 
or misleading omission in the financial 
statements, which constitutes his prima 
facie case. The plaintiff does not have the 
burden of proving that the accountants 
were negligent or fraudulent in certifying 
the financial statements. The plaintiff 
does not have to prove that he relied upon 
the statement or that the loss was caused 
by the misleading statement or omission. 
This results in the shifting of the burden 
of proof to the accountant, contrary to 
the common law rule; in order to escape 
liability he would have to set up one of 
the defenses hereinbefore mentioned,75 
or prove that the damages in whole or in 
part resulted from causes other than the 
false statements or the misleading omis- 
sions in the financial statements. 


No court cases against accountants 
have been reported under this act since 
its inception which were based upon 
alleged falsity or omission as of the 


72 Act of a 27, 1933, c. 38, title 1, Sec. 
11, 48 Stat. 82; June 6, 1934, c. 404, Sec. 
206, 48 Stat. 907, 15 U.'S. C. A. Sec. 77 k. 


73 gy ee Securities Regulation (1951) 

p. 

74 Loe. cit. 

7 For defenses to an action under the 
Securities Sgn Sec. 15 U. S. C. 
77 k. (1951 


A. Sec. 
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financial settlement date. It is the vague 
extension of responsibility beyond the 
financial date and down to the effective 
date of the Registration Statement, which 
may be months later, which imposes a 
difficult problem. The question as to 
what work the accountant should per- 
form after the completion of his audit 
to make sure that the statements, which 
are a fair representation upon the com- 
pletion of the audit work, are also a fair 
representation upon the effective date of 
the Registration Statement, is still 
unresolved.76 

It is rather difficult to account for the 
amazingly small amount of litigation, in 
the aggregate, against the accounting 
profession. The accounting profession can 
certainly assume a share of the credit, 
so far as Section II of the Securities Act 
is concerned, because of the care with 
which most registration statements are 
prepared.77 The only recorded case in- 
volving a claim against accountants under 
the Securities Act had to do with the 
failure of disclosure between the date of 
certification and the effective date.78 

Similar provisions for liability for mis- 
leading statements contained in the Fed- 
eral Securities Act are included in the 
Federal Securities and Exchange Act of 
1934,79 which requires that quarterly and 
annual statements be submitted to the 
Securities and Exchange Commission.®® 
Under Regulation S-X81 published by 


76 Levy, op. cit. pp. 46, 47. 
77 Loss, op. cit. p. 988. 


78 ~ ye v. Hirliman 28 Fed. Supp. 478, 
Ss. Jud. Dec. 767, (1939). A ‘Cee 
ot Rie case in which the auditors failed 
to disclose a contingent liability for the 
leasehold obligation which did not arise 
until after their “certificate date.” It 
was to be entered into sometime in the 
near future after their classification 
date. The count held that since the 
auditors had no knowledge and there 
was no entry in the books as to the lease 
until after they had certified, the state- 
ment was not the omission of anything 
which existed then. Absent these and 
there is no misrepresentation. But see 
Loss, op. cit. p. 102 for criticism of this 
decision. 


79 Act of June 6, 1934, c. At Sec. 18, 48 
Stat. 897; 7 27 1936, 462, Sec. 5, 49 
Stat. 1378, 15 U. Ss. = 78 (1951). 

80 Act of June, 1934, a. Sec. 13, 48 Stat. 
894,15 U.S.C. A. "see. 78 m. (1951 ). 

8117 Code of Federal Regulations, 210.2-02, 
(1954 Supp.); 16 Federal Register 2576 
(March, 1951). 


the Commission, certain accounting stan- 
dards are established for use in preparing 
financial statements under the two acts 
and the Investment Company Act.82 The 
accountant must state in his opinion or 
certificate his adherence to generally 
accepted auditing standards and account- 
ing principles and procedures, and must 
state an opinion as to any material 
changes in these principles or practices.83 
The Securities and Exchange Commission 
has the power to disqualify any person 
practicing’* before it upon a hearing of 
that practitioner when he is found to be 
lacking the requisite qualifications to 
represent others, or to be lacking in char- 
acter or integrity, or to have engaged in 
unethical or improper professional 
conduct.85 


There are, also in effect today, federal . 
criminal] statutes making it criminal to 
falsify, conceal8¢ or possess87 any state- 
ment or entry, or material fact in any 
matter within the jurisdiction of any de- 
partment or agency of the United States. 


Future Liability in Pennsylvania 


In the past few years there has been 
increasing litigation and concern about 
the C. P. A.’s practicing before the tax 
courts.88 In the very recent past consid- 
erable alarm was created within the 
accounting profession by the holding in 
a California case which went even further 
than other state court decisions. The 
court rejected the “incidental test” which 
permitted the practice of law incidental 


82 Investment Comenny Act of Aug. 22, 
1940, c. 686, title 1, Sec. 1, 54 Stat. 789, 
15 U. S.C. A. Secs. 80a-i et seq. (1951). 

8317 Code of Federal Regulations 201.2, 
(1949 ed.); 11 Federal Register 177A-723 
(Sept. 1946). 

841d., Sec. (g). Practice in this sense shall 
be the preparation of any statement or 
opinion or other paper by any accountant 
filed with the Commission with his 
consent. 

85Id., Sec. (e). 

86 Act * June 25, 1948, c rer 62 Stat. 749, 

18 U. S. C. A. Sec. 1601 (1950). 

87 Act of, June 25, 1948, ote 62 Stat. 749, 

18 U. "A. Sec. 1002 (1950). 


88 E.g., of New York 
ere Ass’n, 273 App. Div. 524, 78 
N. Y. S. 2d 209, affirmed without opinion n, 
299 N. Y. 728, 87 N. E. 2d 451 (1948). 
Gardner v. Conway, 234 = 
W. 2d 788 (1951). Gowell 


Loeb, 315 Mass. 176, 52 N. E. re 27 i943). 
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to a regular calling. This, it was ex- 
plained, ignores the interest of the public 
as the controlling determinant.®9 It is also 
highly significant because it is the only 
decision construing the meaning and 
effect of Section 102(F) of the Treasury 
Rules of Practice.9 


There is a statute in the Commonwealth 
of Pennsylvania which makes the practice 
of law by persons not members of the 
bar a misdemeanor.®! The one decision 
which affected accountants was handed 
down by the Common Pleas Court of But- 
ler County. It held that a certified public 
accountant authorized by a taxpayer to 
prepare his income tax report for any 
year, when he appears before the Com- 
missioner of Internal Revenue or Board 
of Tax Appeals and presents a brief of 
fact and law, tending to show that the 
report and return made by him for the 
taxpayer was in conformity with the 
provisions of the income tax law, would 
not be violating any statutes of the Com- 
monwealth relating to the unauthorized 
practice of law.9? This decision reflects 
the law of the state until a suit involving 
this overlapping of law and accounting 
in the field of taxation is resolved by one 
of the higher courts in Pennsylvania. 


oe v. Shapiro, 273 p. 2d 619 (June 14, 

1954). 

9031 Code of Federal Regulations 10.2 (F) 
(1949 ed.), 12 Federal Register 3656 
(1947). Relating to practice before the 
Treasury Dept. of an enrolled C. ys 
or attorney. Sec. 10.2 (b) states that 
practice before the Treasury Department 
shall be deemed to comprehend all mat- 
ters connected with the presentation of 
a client’s interest to the Treasury De- 
partment including the preparation and 
filing of necessary written documents 
ete., relative to such interests. 

91 Peres Pa, Stat. Ann. tit. 17, (1953 

Sec. 7610, Act of 1935, June 12, 
P. 708, No. 271, Sec. 1, $500 fine and/or 
6 imprisonment. 

92 Richter and Co. v. Moon, C. P. of Butler 

County, A. D. No. 5, June term 1939, 74 


Journal of Accountancy, 470 (1939). 


CONCLUSION 


Since relatively few cases involving the 
question of the certified public account- 
ant’s liability have reached the Penn- 
sylvania courts, the common law rules 
are rather well defined. Accountants in 
this state are liable to their clients for 
breach of contract or negligence but they 
are not liable for mere negligence to 
third parties. If their negligence is gross 
or their misrepresentation is wilfull, they 
may be liable in an action of fraud or 
deceit. 


For those accountants, certified in 
Pennsylvania, who sign certification 
statements or prospectuses, there is 
broader liability under the federal se- 
curities regulation. 


Where there is an intentional misrepre- 
sentation, the C. P. A. is liable under a 
variety of state and federal criminal 
statutes as well as administrative rules 
established by the appropriate govern- 
ment bodies. 


It would seem that the ethical responsi- 
bilities as set.down by the State Board 
of Examination of Public Accountants is 
greater than the legal responsibility as 
set out by common law precedent. It 
should be noticed that the dearth of re- 
ported cases involving the liability of a 
C. P. A. under the Securities Act is the 
product of the painstaking research into 
auditing procedures and standards by the 
American Institute of Accountants. 


The C, P. A. in Pennsylvania will pro- 
tect himself against any liability by the 
professional application of rea! compe- 
tence, by adequate review, by an inde- 
pendent approach to the audit or 
examination, imagination in the prepara- 
tion of the report, and by general 
alertness. 


36 PHILADELPHIA BUSINESS INDEX 


Philadelphia Business Index 


The September 1950 issue of the Bul- 
letin presented a new index of general 
business conditions in the City of Phila- 
delphia. This series, prepared and since 
maintained by Robert T. Kline, was de- 
signed to reflect economic activity 
exclusively within the boundaries of the 
city of Philadelphia. It was originally 
based upon a combination of statistical 
data representing (1) industrial electric 
power sales; (2) indexes of employment 
and employee-hours; (3) department 
store sales!; (4) bank debits?; and (5) 
total construction. Because the method 
of reporting certain data is under re- 
vision by the originating agencies, the 
change in average weekly hours worked 
and the monthly change in total employ- 
ment in the Philadelphia metropolitan 
area, both prepared by the Department 
of Research of the Federal Reserve Bank 
of Philadelphia, have been substituted 
for (2) above. This is a temporary ex- 
pedient to maintain continuity of the 


1The revised index of Department Store 
Sales, published by the Federal Reserve 
Bank of Philadelphia, has been used in the 
composite index since October, 1951. 


2The revised Wholesale Price Index, all 
commodities, published by the BLS, is ‘used 
beginning January, 1952 as a deflationary 
index for the Bank Debit Series. 


index. The original data series will be 
restored after revision. 

The following table presents the index 
for the years 1939 through 1954 and by 
month from May, 1954.8 


Index of General Business Conditions, 
City of Philadelphia, 1947100 


Year Index Month Index 
1939 78 1954 

1940 77 May 117.4 
1941 96 June 1172 
1942 99 July 116.6 
1943 106 Aug. 118.0 
1944 106 Sept. 119.0 
1945 98 Oct. 117.8 
1946 100 Nov. 117.0 
1947 100 Dec. 117.4 
1948 103 1955 

1949 97 Jan. 117.8 
1950 108 Feb. 118.0 
1951 111 Mar. 117.6p 
1952 111 April 117.6p 
1953 119 May 118.0e 
1954 119 


p=preliminary 
e=estimated. Based on current pub- 
lished weekly indications. 


8Kline, Robert T., “A Measurement of 
General Business Conditions in the City of 
Philadelphia.” Economics and _ Business 
Bulletin, Temple University School of Busi- 
ness and Public gag ey Philadelphia, 
Pa., September, 1950, pp. 33-40. 
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